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UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

________________________________ X
United States of America, :
_ Case No. 3:05CR268 (JBA)
- againgt -
John M. Lucarelli, © October 11, 2006
Defendant
________________________________ X

MEMORANDUM IN SUPPORT OF DEFENDANT JOHN M. LUCARELLI’S
MOTION FOR JUDGMENT OF ACQUITTAL OR NEW TRIAL

Defendant John M. Lucarelli respectfully requests that the Court enter a judgment of
acquittal or grant anew trial on the two charges of which he was convicted, conspiracy in
violation of 18 U.S.C. § 371 (Count 1) and securities fraud in violation of 18 U.S.C. § 1348
(Count 12). Thejury’sfinding in response to a special interrogatory that Mr. Lucarelli did not
act with specific intent to defraud either the Bank or the depositors, an essential element of both
crimes, requires an acquittal on both counts. In the alternative, if the Court declines to enter a
judgment of acquittal, the contradiction between the jury’s answers to the specia interrogatory
and its general verdict warrants anew trial in the interest of justice. Viewed aongside other
errors at trial, the contradictory verdict makes clear that Mr. Lucarelli was convicted without an
essential element of the crimes charged.

BACKGROUND

The government charged Mr. Lucarelli with three counts of mail fraud, six counts of
securities fraud, and one count of conspiracy to commit mail and securities fraud in connection
with the conversion of New Haven Savings Bank into a capital stock savings bank. The jury

found Mr. Lucarelli not guilty on all three mail fraud counts and five of the six securities fraud
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counts, rendering a verdict of guilty only on the conspiracy count and the final securities fraud
count. On the verdict form, the jury also answered the following specia interrogatory: “If you
found the defendant guilty on any of Counts 2-4 [mail fraud] or 7-12 [securities fraud], did you
find the defendant participated in the fraudulent scheme with the specific intent to defraud: (a)
[t]he Bank of property . .. (b) [d]epositors of money or property . ...” Thejury marked “no” in
response to both parts of the interrogatory. (Amorosa Aff. Exh. 1.)*

STANDARD FOR DECISION

After the jury has returned a guilty verdict, the Court may either set aside the verdict and
enter a judgment of acquittal or grant anew tria in the interest of justice. Under Federal Rule of
Criminal Procedure 29(c), “[i]f the jury has returned a guilty verdict, the court may set aside the
verdict and enter an acquittal.” Fed. R. Crim. P. 29(c)(2). “[T]he court on the defendant’s
motion must enter ajudgment of acquittal of any offense for which the evidence isinsufficient to
sustain a conviction.” Fed. R. Crim. P. 29(a). In deciding a Rule 29 mation, the court must ask
whether “any rational trier of fact could have found the essential elements of the crime beyond a
reasonable doubt.” Jackson v. Virginia, 443 U.S. 307, 319 (1979); see also United Satesv.
Resto, 824 F.2d 210, 212 (2d Cir. 1987).

Under Federal Rule of Criminal Procedure 33, by contrast, “the court may vacate any
judgment and grant anew trial if the interest of justice so requires.” Fed. R. Crim. P. 33(a).
“Therule by itsterms gives thetrial court ‘broad discretion . . . to set aside ajury verdict and
order anew trial to avert a perceived miscarriage of justice.”” United States v. Ferguson, 246

F.3d 129, 133 (2d Cir. 2001) (quoting United Sates v. Sanchez, 969 F.2d 1409, 1413 (2d Cir.

! Asused herein, “Amorosa Aff.” refers to the accompanying Affidavit of Dominic F. Amorosain Support
of Defendant John M. Lucarelli’s Motion for Judgment of Acquittal or New Trial.
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1992)). “The ultimate test on a Rule 33 motion is whether letting a guilty verdict stand would be
amanifest injustice.” Id. at 134 (quoting Sanchez, 969 F.2d at 141). Asthis Court has noted,
“[t]here are numerous grounds on which the [Rule 33] motion may be predicated.” United Sates
v. Washington, 263 F. Supp. 2d 413, 420 (D. Conn. 2003) (citing 3 Wright, King & Klein,
Federal Practice & Procedure: Criminal 88 555-56 (2d ed. 1982 & Supp. 2003)), reaff 'd on
reconsid., 294 F. Supp. 2d 246 (D. Conn. 2003).
ARGUMENT
TheJury’sFinding that Mr. Lucarelli Did Not Act with a Specific I ntent

to Defraud Requiresa Judgment of Acquittal or, at Minimum, a New Trial
in the Interest of Justice

Thejury’sfinding that Mr. Lucarelli did not act with specific intent to defraud either the
Bank or the depositors precludes conviction for any crime of which specific intent to defraud isa
required element. The genera verdict convicting Mr. Lucarelli of securities fraud and
conspiracy—two crimes which require specific intent to defraud—uviolates his constitutional
right to be convicted only upon ajury’s finding, on proof beyond a reasonable doubt, of every
element of the crimes charged. The convictions therefore must be set aside.

A. The Jury’s Special Interrogatory Answer s Preclude Conviction
for Any Crime of Which Specific Intent |sa Required Element

“‘“The Due Process Clause protects the accused against conviction except upon proof
beyond a reasonable doubt of every fact necessary to constitute the crime with which heis
charged.”” United Sates v. Brunshtein, 344 F.3d 91, 99 (2d Cir. 2003) (quoting In re Winship,
397 U.S. 358, 364 (1970)), cert. denied, 543 U.S. 823 (Oct. 04, 2004); see also Dretke v. Haley,
541 U.S. 386, 395 (2004) (“[D]ue process requires proof of each element of a criminal offense
beyond areasonable doubt.”). Similarly, “[t]he Sixth Amendment guarantees the accused atrial

by jury.” 1d. “Taken together, these rights indisputably entitle a criminal defendant to a jury
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determination that he is guilty of every element of the crime with which heis charged, beyond a
reasonable doubt.” Id. (quoting Apprendi v. New Jersey, 530 U.S. 466, 477 (2000)); see also
United Sates v. Gaudin, 515 U.S. 506, 510 (1995) (observing that these rights “require criminal
convictions to rest upon a jury determination that a defendant is guilty of every element of the
crime with which heis charged, beyond a reasonable doubt™); United Satesv. Baker, 262 F.3d
124, 132-33 (2d Cir. 2001).

The conviction of Mr. Lucardlli in spite of the jury’s specia finding squarely implicates
these core constitutional principles and embodies the concerns of cases that have applied them.?
Indeed, the result feared in such cases has been realized here: because the jury’s answers to the
specia interrogatory demonstrate that it did not find proof beyond a reasonable doubt that he
acted with specific intent to defraud, Mr. Lucarelli has been convicted and faces sentencing for
crimes as to which the jury did not determine every element beyond a reasonable doubt.

In light of this constitutional shortcoming, the general verdict should not have been
entered. In the civil context, where special interrogatories are more common, the court may not
enter ageneral verdict that isinconsistent with answersto a special interrogatory. Rule 49(b) of

the Federal Rules of Civil Procedure providesin pertinent part:

2 A defendant’s right to have every element of the offense found by the jury beyond a reasonable doubt has
arisen in cases where () the court fails to charge the jury to find a particular element, see, e.g., Brunshtein, 344 F.3d
at 99 (holding that “afederal nexusis an element of [the crime charged] that must be charged in the indictment,
submitted to the jury, and proved beyond a reasonable doubt,” and that court “erred in refusing to submit this
element to the jury”); Baker, 262 F.3d at 133 (holding that court erred in giving instruction that “allowed the jury to
convict the defendants on the murder count, without finding that the defendants had murdered, or even killed, [the
victim]”); (b) the court applies an enhanced penalty based on facts found by alesser standard of proof, see, e.g.,
Apprendi, 530 U.S. at 489 (“[A]ny fact that increases the penalty for a crime beyond the prescribed statutory
maximum must be submitted to ajury, and proved beyond a reasonabl e doubt.”); and (c) the court instructs the jury
to apply apresumption that relieves it of the obligation to find an element beyond a reasonable doubt, see, e.g.,
Francisv. Franklin, 471 U.S. 307, 313 (1985) (“[The Due Process Clause] prohibits the State from using
evidentiary presumptionsin ajury charge that have the effect of relieving the State of its burden of persuasion
beyond a reasonable doubt of every essential element of a crime.”).
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When the general verdict and the answers [to interrogatories| are
harmonious, the appropriate judgment upon the verdict and
answers shall be entered pursuant to Rule 58. When the answers
are consistent with each other but one or more isinconsistent with
the general verdict, judgment may be entered pursuant to Rule 58
in accordance with the answers, notwithstanding the genera
verdict, or the court may return the jury for further consideration of
its answers and verdict or may order anew trial.

Fed. R. Civ. P. 49(b). “Rule 49(b) does not . . . authorize the court to enter judgment based on
the general verdict despite answers to interrogatories that conflict with that verdict.” Armstrong
v. Brookdale Univ. Hosp. & Med. Ctr., 425 F.3d 126, 135 (2d Cir. 2004) (noting that in this
circumstance, “the court had two options: (1) entering judgment in accordance with the
interrogatories, or (2) seeking further clarification”). In Armstrong, the Second Circuit held that
“the court’s entry of judgment on the general verdict in the face of an interrogatory answer that
mandated a contrary result was error.” |d.

When a general verdict contradicts interrogatory answers, asit did here, acriminal
defendant should be afforded no less protection than acivil litigant. See Thomas v. Whitworth,
136 F.3d 756, 761 (11th Cir. 1998) (noting that “the constitutional rights granted criminal
defendants are more expansive than those ordinarily accorded civil litigants”); Potashnick v. Port
City Constr. Co., 609 F.2d 1101, 1118 (5th Cir. 1980) (“A criminal defendant faced with a
potential loss of his personal liberty has much more at stake than a civil litigant asserting or
contesting a claim for damages, and for this reason the law affords greater protection to the
criminal defendant’s rights.”), declined to follow on other grounds by Pashaian v. Eccelston
Props., 88 F.3d 77, 83 (2d Cir. 1996); cf. Doral Produce Corp. v. Paul Seinberg Assoc., Inc.,
347 F.3d 36, 44 (2d Cir. 2003) (“If ajudge must give notice and an opportunity to be heard
before imposing arelatively trivial civil sanction, the imposition of the far greater penalty of

criminal contempt, which gives the contemnor a criminal record and may result in imprisonment
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for up to six months, should ordinarily require at least comparable levels of procedural
safeguards.”). Thisis particularly so when important constitutional rights are at issue.

Although there are cases upholding inconsistent verdicts, those cases do not speak to an
internally incoherent verdict such asthisone. InHarrisv. Rivera, 454 U.S. 339 (1981), the
Supreme Court observed that it has upheld inconsistent verdicts “with respect to inconsistency
between verdicts on separate charges against one defendant, . . . and also with respect to verdicts
that treat codefendantsin ajoint trial inconsistently.” Id. at 345 (citing Dunn v. United States,
284 U.S. 390 (1932); United Satesv. Dotterweich, 320 U.S. 277 (1943)). Here, however, there
isinconsistency not between counts or between defendants, but within each of the two counts on
which the jury returned a guilty verdict. The jury found no specific intent to defraud, yet both
counts, as discussed below, require this element for conviction. The verdict istherefore
internally inconsistent and untenable. See United States v. Coonan, 839 F.2d 886, 891 (2d Cir.
1988) (observing that “the government, unlike a defendant, may not rightfully seek the benefit of
anirrational verdict”). Thus, since the jury found that no specific intent to defraud had been
proved beyond a reasonable doubt, Mr. Lucarelli could not be convicted of any crime of which
thisintent is an element.

B. The Substantive Securities Fraud Count Fails
for Lack of Specific I ntent to Defraud

Thejury’sfinding that Mr. Lucarelli did not participate in the fraudulent scheme with the
specific intent to defraud either the Bank of property or the depositors of money or property
precludes a conviction for securities fraud. The securities fraud statute provides in pertinent part:

Whoever knowingly executes, or attempts to execute, a scheme or
artifice.. . . to obtain, by means of false or fraudulent pretenses,
representations, or promises, any money or property in connection
with the purchase or sale of any security of anissuer . . . shall be
fined under thistitle, or imprisoned not more than 25 years, or
both.

6
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18 U.S.C. § 1348(2). Asthe Court charged the jury, “[i]n order to convict the defendant on these
counts, the government must prove beyond a reasonable doubt three elements,” the second of
which isthat “the defendant knowingly and willfully participated in that scheme or artifice, with
knowledge of its fraudulent nature and with the specific intent to defraud another of money or
property” (emphasis added). (Amorosa Aff. Exh. 2, at 50.) The Court instructed the jury that
“[t]he instructions applicable to these elements are precisely the same ones as | previously gave
to you in the mail fraud charge.” (I1d.) Inthe mail fraud charge, the Court instructed that
““[i]ntent to defraud’ means to act knowingly and with the specific intent to deceive, for the
purpose of causing some financial or property lossto another. . .. [T]he government must prove
beyond a reasonable doubt that the defendant had a specific intent to defraud and that he
contemplated or intended some harm to the property rights of another” (emphasis added). (Id. at
44.)

The Court’s charge requiring specific intent to defraud another of money or property
comports with the legidlative history of 8 1348. Congress promulgated § 1348 in order to
“supplement the patchwork of existing technical securities law violations with a more general
and less technical provision, with elements and intent requirements comparable to bank fraud
and health care fraud statutes.” S. Rep. No. 107-146, at 14 (2002). “The intent requirements [of
§ 1348] are to be applied consistently with those found in 18 U.S.C. 88 1341 [mail fraud], 1343
[wire fraud], 1344 [bank fraud], 1347 [healthcare fraud].” Id. at 20. These other fraud crimes
also require specific intent to defraud. See, e.g., United Satesv. Sarr, 816 F.2d 94, 98 (2d Cir.

1987) (mail fraud); United States v. Trapilo, 130 F.3d 547, 552 (2d Cir. 1997) (wire fraud);
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United States v. Rodriguez, 140 F.3d 163, 167 n.2, 168 (2d Cir. 1998) (bank fraud); United
Satesv. Sngh, 390 F.3d 168, 187 (2d Cir. 2004) (health care fraud).>

Inits decision on the defendants’ pretrial motions, this Court noted that “[t]he
Government represented it ‘does not have any intention of adding to the victims other than the]]
two discrete groups of victims with the separate theories associated with them that [were briefed
and argued],” and will be held to its representation.” United Statesv. Vought, No. 3:05CR268,
2006 WL 1662882, at * 13 (D. Conn. Jun. 15, 2006). Indeed, the government attempted to show
at trial, as noted in its closing, that “there was harm to the bank and there was harm to the
depositors.” (7/20/2006 Trial Tr. at 1528.)* Y et the special interrogatory answers make clear
that the jury found Mr. Lucarelli did not act with a specific intent to defraud either the Bank or
the depositors. Mr. Lucarelli therefore could not be convicted of securities fraud.

C. The Securities Fraud Conviction Cannot Be Supported
by a Theory of Aiding and Abetting Liability

The securities fraud conviction also fails under atheory of aiding and abetting liability.
The aiding and abetting statute provides that “[w]hoever commits an offense against the United
States or aids, abets, counsels, commands, induces or procures its commission, is punishable as a
principal.” 18 U.S.C. 8 2(a). Aiding and abetting isitself “a specific intent crime.” United
Satesv. Samaria, 239 F.3d 228, 235 (2d Cir. 2001); see also United Sates v. Reifler, 446 F.3d

65, 96 (2d Cir. 2006). “To support aconviction,” the aiding and abetting statute “require[s] more

3 In United Sates v. Mahaffy, No. 05-CR-613, 2006 WL 2224518 (E.D.N.Y . Aug. 2, 2006), the court held
with regard to subsection (1) of § 1348 that, “[t]hough the text of the [securities fraud] statute does not explicitly
require the intentional mens rea, precedent compels this[c]ourt to read into 18 U.S.C. § 1348 the well-established
requirement of fraudulent intent, which is requisite to a conviction under the other federal fraud statutes.” Id. at * 16.
This Court charged the jury under subsection (2) of the statute and required specific intent to defraud for that
subsection as well, consistent with analogous case law. See, e.g., Rodriguez, 140 F.3d at 167 n.2, 168.

* Transcript pages cited in this Memorandum are excerpted for the Court’s reference in Exhibits 12 through
30 of the accompanying Affidavit of Dominic F. Amorosain Support of Defendant’s Motion.
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than evidence of ageneral cognizance of criminal activity, suspicious circumstances, or mere
association with others engaged in criminal activity.” Samaria, 239 F.3d at 233. The
government must prove that “the defendant acted with the specific purpose of bringing about the
underlying crime.” 1d. at 235 (quoting United States v. Best, 219 F.3d 192, 199 (2d Cir. 2000)).

“In order to associate oneself with the underlying crime, the defendant must have shared
the principal’s criminal intent.” 1 L. Sand, et al., Modern Federal Jury Instructions—Criminal
(“Sand”), Instr. 11-2, cmt. at 11-11 (2006); see also United Satesv. Gregg, 612 F.2d 43, 51 (2d
Cir. 1979) (finding correct an instruction charging that defendant “must not only know about the
criminal nature of the other person’s acts but [must] share that evil purpose himself”). For
example, “[i]f the principal is charged with possession with intent to distribute narcotics, proof
that the defendant aided and abetted simple possession is not sufficient without further proof that
defendant had the same intent to distribute as the principal.” Sand, Instr. 11-2, cmt. at 11-12. In
Samaria, similarly, the Second Circuit held that the defendant could not be convicted of aiding
and abetting credit card fraud when the government failed to prove that his “actions were
motivated by an intent to further the receipt or possession of stolen goods.” 239 F.3d at 236.

In the case at hand, the jury found that Mr. Lucarelli did not participate in the fraudulent
scheme with the specific intent to defraud either the Bank or the depositors. Like the defendant

in Samaria who lacked intent to further the receipt of stolen goods, and like the defendant in

® On this issue, the Court instructed the jury that it was “necessary that the defendant knowingly associate
himself in some way with the crime, and that he participate in the crime by doing some act to help make the crime
succeed. . .. Anaider and abettor must know that the crime is being committed and act in away which isintended
to bring about the success of the criminal venture.” (Amorosa Aff. Exh. 2, at 53.) To the extent that this charge
could be read to require something less than specific intent to defraud, it was error and Mr. Lucarelli objected to it as
such. (See 7/20/06 Trial Tr. at 1613-14, wherein Mr. Lucarelli’s counsel argued that “the jury needs to be told that
for Lucarelli to be convicted of aiding and abetting, he must have the same mens rea as the underlying offense and
not a different mens rea, and although the language is similar, | think your Honor should have told the jury it’s the
same mens rea, the same mental state asif he had acted as a principal.”)



Case 3:05-cr-00268-JBA  Document 164-1  Filed 10/11/2006 Page 10 of 33



