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Junta for Progressive Action, Inc., Unidad Latina en Acción, and the Jerome N. Frank Legal Services Organization (collectively, “Requesters” or “Complainants”), by and through their undersigned counsel, submit this brief in support of their appeal to this Commission of the decision of the Connecticut Department of Public Safety (“DPS”) to withhold records requested pursuant to the Connecticut Freedom of Information Act (“Connecticut FOIA”), Conn. Gen. Stat. §§ 1-200 et seq.  For the following reasons, this Commission should order DPS to immediately disclose all records responsive to Requesters’ letter of request.  This Commission should also declare DPS’s practice of outsourcing to federal bureaucrats in Washington its statutory duty to make a determination as to which state records to withhold and which records to disclose in the public interest, to be illegal under the Connecticut FOIA.
BACKGROUND

For the past three years, the city of New Haven, Connecticut has enacted municipal policies designed to facilitate the incorporation of new immigrants into the social fabric of the city and thereby improve public safety.  Some of these measures, such as the Elm City Resident Card—a city-issued identification card available to all New Haven residents regardless of immigration status—have attracted considerable media attention in the context of the broader national debate over immigration.

In retaliation for these immigrant-integrationist municipal policies, U.S. Immigration and Customs Enforcement (“ICE”), a bureau of the U.S. Department of Homeland Security (“USDHS”), carried out an immigration raid in Fair Haven, the neighborhood of New Haven with the greatest concentration of Latino residents and historically the center of immigrant-rights community activism.  On June 4, 2007, the New Haven Board of Aldermen gave final approval to the Elm City Resident Card; less than 48 hours later, ICE carried out their raid, arresting 29.  ICE claims it was looking for non-citizens who had already been ordered deported from the United States, but only 4 out of the total 29 people arrested on that date actually had outstanding removal orders; the rest were arrested merely because they were Latinos in the wrong place at the wrong time.  Although internal USDHS procedures require ICE agents to contact local police before carrying out an immigration raid, the New Haven Police Department was never notified prior to the June 6 raid.  To the contrary, ICE partnered with the Connecticut State Police in carrying out the raid.


Two of the New Haven community organizations most active in promoting the Elm City Resident Card, Unidad Latina en Acción and Junta for Progressive Action, Inc., were concerned that ICE’s motive in carrying out the raid might have been unlawful retaliation against the city of New Haven and its Latino residents, in punishment for their activism in favor of immigrants’ rights.  Together with the Jerome N. Frank Legal Services Organization, which represents most of the individuals arrested by ICE on June 6, 2007, the three Requesters sent a series of federal and state Freedom of Information Act requests to every law enforcement agency present on the scene at the time of the arrests, including the Connecticut State Police.  With regards to the Connecticut State Police, the Requesters were especially concerned to discover why DPS was involved in civil immigration enforcement—which pursuant to the Immigration and Nationality Act, 8 U.S.C. §§ 1101 et seq. is the exclusive domain of the federal government.


On July 12, 2007, Requesters sent their FOI request to DPS via overnight Federal Express.  The request sought:

all records related to the law enforcement action that resulted in the arrest of approximately 29 individuals in and/or around New Haven, Connecticut on or about the morning of June 6, 2007 (“the June 6 arrests”).  These records include, but are not limited to:

1. All records relating to the planning, coordination, execution of and follow-up on the June 6 arrests.

2. All records of any communication with any officer or staff of the U.S. Department of Homeland Security, including, but not limited to, the Bureau of Immigration & Customs Enforcement (“ICE”), pertaining to the June 6 arrests.

3. All records of any communication with any officer or staff of the U.S. Marshal Service pertaining to the June 6 arrests.

4. All records of any communication with any officer or staff of the New Haven municipal government, including, but not limited to, the New Haven Police Department, pertaining to the June 6 arrests.

5. All records pertaining to any communication with the press about the June 6 arrests.

6. All records detailing total staff time and money spent planning, coordinating and executing the June 6 arrests.

Moreover, we request all records created after December 31, 2001 related to the following:

1. Any and all complaints received about the activities of alleged immigrants, or Hispanics in general, in or around New Haven, Connecticut, and all records pertaining to any follow-up action taken in response to such complaints.

2. All materials mentioning the New Haven municipal identification card and the “Elm City Resident Card”, including but not limited to mention of the debate before the New Haven Board of Aldermen and its passage on June 4, 2007;

3. All materials mentioning the New Haven Police Department General Order 06-02;

4. All materials mentioning the creation, existence or possibility of a “sanctuary” or policy of non-cooperation of New Haven police officers with federal immigration officials.
See Exhibit A.
DPS acknowledged receipt of Requesters’ letter on July 20, but gave no indication of when they might begin to release responsive records.  Faced with DPS’s violation of the four-day timeframe provided by Conn. Gen. Stat. § 1-206(a), Requesters filed an appeal with this Commission, which they did on July 31, 2007.  The appeal was docketed on September 4, 2007.  On October 1, 2007, DPS finally responded to Requesters, sending a cover letter plus fourteen pages of responsive records. See Exhibit B.  Of the fourteen pages of responsive records DPS provided, thirteen pages were heavily redacted; eleven additional pages were withheld in their entirety.  Curiously, DPS’s cover letter makes extensive reference to 5 U.S.C. § 552(b), the federal Freedom of Information Act, in justifying the redactions and withholdings; the cover letter only references a single exemption under the Connecticut  Freedom of Information Act, Conn. Gen. Stat. § 1-210(b)(3)(D), to justify redacting one record and withholding one other.  On October 16, 2006, Requesters mailed DPS a check for $3.50 in payment for the 14 pages of records disclosed.


DPS’s letter acknowledges that DPS did not make the decision as to which sections of which pages to disclose, and which to withhold.  Rather, as the DPS letter states, “The decision to withhold the information was made by Catrina M. Pavlik-Keenan, the Initial Denial Authority, Immigration and Customs Enforcement, Department of Homeland Security.”  See Exhibit B.  Ms. Pavlik-Keenan impermissibly applied exemptions under the federal Freedom of Information Act, 5 U.S.C. § 552(b), to state records requested from a state agency under the state Freedom of Information Act, Conn. Gen. Stat. § 1-210(a).

DPS suggested in its cover letter that Requesters abandon their appeal before this Commission, and instead pursue an appeal through USDHS’s internal appeals process under federal regulations.  Requesters respectfully declined this suggestion to seek state records from a federal agency, and opted instead to pursue their statutory right under Conn. Gen. Stat. § 1-206(b)(1) to appeal to this Commission.
STANDARD OF REVIEW

“The Freedom of Information Act expresses a strong legislative policy in favor of the open conduct of government and free public access to government records.” Wilson v. Freedom of Info. Comm’n, 181 Conn. 324, 328 (1980).  “[T]he general rule under the Freedom of Information Act is disclosure with the exceptions to this rule being narrowly construed.  The burden of establishing the applicability of an exemption clearly rests upon the party claiming the exemption.”  New Haven v. Freedom of Info. Comm’n, 205 Conn. 767, 775 (1988).  “This burden requires the claimant of the exemption to provide more than conclusory language, generalized allegations or mere arguments of counsel. Rather, a sufficiently detailed record must reflect the reasons why an exemption applies to the materials requested.”  Id. at 776.
Where not overly burdensome,
 “an in camera inspection of the particular documents by the commission may be essential to the proper resolution of a dispute under the act.”  Wilson, 181 Conn. at 340.  Even when an agency provides the records for in camera review, it is not “the responsibility of the hearing officer and Commission to parse the in camera records and redact those portions that are exempt from disclosure,” but rather the agency’s burden to prove the applicability of an exemption to individual records or portions thereof.  Mayhew v. Connecticut Student Loan Foundation, Docket #FIC 2003-345, at ¶ 19-20 (Conn. FOI Comm’n, Aug. 25, 2004).

An agency cannot meet its burden of establishing the applicability of an exemption with broad conclusory statements: the Commission “should not accept an agency’s generalized and unsupported allegations relating to documents claimed to be exempt from disclosure.”  Wilson, 181 Conn. at 340.  To the contrary, when an agency “[alleges], in broad conclusory terms, that the requested records are exempt . . . and [makes] no attempt to describe even generally the contents of the records,” the Commission will find that the agency has not met its burden of proof of the applicability of an exemption.  Preston v. Commissioner, Dep’t of Public Works, Docket #FIC 2000-660, at ¶ 12 (Conn. FOI Comm’n, June 27, 2001); see also Kellogg v. Dep’t of Education, City of Waterbury, Docket #FIC 1998-391, at ¶ 25 (Conn. FOI Comm’n, Oct. 13, 1999) (denying exemption where “the respondent’s counsel merely alleged, in broad, conclusory terms, that the information was exempt.”).  Any testimony or affidavits relied upon by an agency in claiming its exemptions “must not be couched in conclusory language or generalized allegations, however, but should be sufficiently detailed, without compromising the asserted right to confidentiality, to present the commission with an informed factual basis for its decision in review under the act.”  Wilson, 181 Conn. at 341 (citing Vaughn v. Rosen, 484 F.2d 820 (D.C. Cir. 1973)).

In sum, a respondent agency must meet its burden of proving the applicability of an exemption by providing the requested records for in camera inspection, and then providing sufficiently detailed affidavits and/or other evidence to allow the Commission to make an informed factual finding.  Should a respondent agency fail to meet this burden, the Freedom of Information Act requires disclosure of the requested records.

ARGUMENT

I. DPS’s Reliance on Exemptions from the Federal Freedom of Information Act is Wholly Misplaced.

DPS wrongly applied federal FOIA exemptions to Requesters’ FOI request for state records under Connecticut state law, and as a result withheld state records that should properly have been disclosed.  Conn. Gen. Stat. § 1-210(a) states, “Except as otherwise provided by any federal law or state statute, all records maintained or kept on file by any public agency . . . shall be public records and every person shall have the right to . . . (3) receive a copy of such records . . .”  Since the records sought by Requesters are “maintained” and “kept on file” by DPS,
 and since no other federal law or state statute provides otherwise, those records are subject to mandatory disclosure under the Connecticut FOI statute.

The phrase “except as otherwise provided by federal law or state statute” has correctly been interpreted as providing an exception to mandatory disclosure by a state agency only where federal or state law prohibits disclosure.  For example, under state law, Conn. Gen. Stat. § 19a-411 (setting forth specific guidelines for the disclosure of autopsy reports) was found to “impose stricter limitations on the disclosure of such records than the Freedom of Information Act permits.”  Galvin v. Freedom of Info. Comm’n, 201 Conn. 448, 454 (1986) (internal citations omitted).  Just so, under federal law, the federal Electronic Communications Privacy Act of 1986, Pub. L. No. 99-508, 100 Stat. 1848 (1986), explicitly prohibits a state from disclosing any oral or electronic communications illegally obtained by wiretaps.  See 18 U.S.C. § 2511(1)(c).  
The federal FOIA exemptions, however, do not prohibit a federal agency from disclosing exempt records, they merely provide that federal agency with an option not to disclose: “Congress did not design the FOIA exemptions to be mandatory bars to disclosure. . . .  the exemptions were only meant to permit the agency to withhold certain information, and were not meant to mandate nondisclosure.”  Chrysler Corp. v. Brown, 441 U.S. 281, 293-94 (1979).  The federal FOIA exemptions are thus not federal laws that “provide otherwise” than mandatory disclosure under Conn. Gen. Stat. § 1-210(a).
More importantly, the federal FOIA exemptions at 5 U.S.C. § 552(b), along with the federal Privacy Act at 5 U.S.C. § 552a, explicitly apply only to an “agency” as defined therein.  See 5 U.S.C. § 551(1) (defining “agency” as “each authority of the Government of the United States, whether or not it is within or subject to review by another agency,” with certain enumerated exceptions); 5 U.S.C. § 552(f).  Nowhere does the federal FOIA statute contemplate its application to a state or an executive department thereof.  See St. Michael’s Convalescent Hospital v. State of California, 643 F.2d 1369, 1373 (9th Cir. 1981) (“[T]he FOIA and the Privacy Act apply only to ‘agencies’ as that term is defined under 5 U.S.C. § 551(1) and 5 U.S.C. § 552(e). Under these definitions, ‘agency’ does not encompass state agencies or bodies.”).

For this reason, the Connecticut Attorney General has definitively rejected DPS’s interpretation of the “except as otherwise provided by any federal law or state statute” language in Conn. Gen. Stat. § 1-210(a) as incorporating all federal FOIA exemptions into the state statute.  See Letter from Attorney General Carl R. Ajello, to Hon. Mary M. Heslin, 1975 WL 28407 (Nov. 12, 1975) (stating that federal FOIA exemptions “do not constitute an exception to the State’s Freedom of Information Act”), attached as Exhibit C.  Connecticut courts agree: as one court noted, “5 U.S.C. § 552 only applies to disclosure, or non-disclosure, by agencies of the federal government.  The Connecticut Department of Banking is clearly not a federal agency and, therefore, the exemption provision of 5 U.S.C. § 552(b)(8) does not apply to it.”  Shulansky v. Freedom of Info. Comm’n, No. CV 92-0703520, 1993 WL 410144, at *3 (Conn. Super. Oct. 8, 1993) (internal citations omitted).  See also Wilson, 181 Conn. at 333 (“[O]ur Freedom of Information Act does not derive from any model act or the federal Freedom of Information Act . . .”).  As this Commission stated in Advisory Opinion No. 52, Commission on Hospitals and Health Care, Applicant, attached as Exhibit D, “although there are exemptions to disclosure under the FOI Act, such exemptions do not prohibit an agency from releasing exempt material unless so prohibited by federal law or state statute.”  (Emphasis added.)

In sum, the Connecticut FOI statute, Conn. Gen. Stat. § 1-210(a), generally mandates that a state agency disclose all records responsive to a request, subject to certain exceptions enumerated in Conn. Gen. Stat. § 1-210(b); those exceptions give a state agency discretion to disclose or withhold exempt records.  Certain federal and state statutes go even further than the state FOI exemptions and forbid a state agency from disclosing certain records, notwithstanding the general provisions of the state FOI statute.  For this reason, the state FOI statute contains an exception for mandatory disclosure “as otherwise provided by any federal law or state statute.”  But the federal FOIA exemptions, 5 U.S.C. § 552(b), only serve to give federal agencies the discretion to disclose or withhold certain other records; they do not forbid disclosure of exempt records, nor do the have any effect on a state agency—not independently, nor by incorporation through the “otherwise provided by federal law” language.  The federal FOIA exemptions are entirely irrelevant to this Commission’s determination as to which responsive DPS records must be disclosed to Requesters.

II. DPS’s Reliance on Connection Freedom of Information Act Exemptions is Also Unwarranted. 
DPS has only claimed a single exemption under the Connecticut Freedom of Information Act, Conn. Gen. Stat. § 1-210(b)(3)(D), which states: 
(b) Nothing in the Freedom of Information Act shall be construed to require disclosure of: . . .  (3)  Records of law enforcement agencies not otherwise available to the public which records were compiled in connection with the detection or investigation of crime, if the disclosure of said records would not be in the public interest because it would result in the disclosure of . . . (D) investigatory techniques not otherwise known to the general public, . . .

DPS claims this exemption to partially redact a “Three (3) page DPS report case number CFS 0700221451,” and to withhold in its entirety a “Ten (10) page Department of Homeland Security, Immigration and Customs Enforcement, Detention and Removal Operations Operational Order/Plan.” See Exhibit B.  
In order to meet its burden of proof regarding the applicability of the “investigatory techniques not otherwise known” exemption under § 1-210(b)(3)(D), DPS “must prove” that its records: 1) “are not otherwise available to the public”; 2) “were compiled in connection with the detection or investigation of crime”; and 3) that “disclosure of said records would not be in the public interest.”  Kirschner v. Freedom of Information Com’n, No. CV 970567162, 1998 WL 27829, at *2 (Conn. Super. Jan. 15, 1998).

DPS fails to meet this burden in several respects.  
A. The DPS records were not “compiled in connection with the detection or investigation of crime.”
For DPS to withhold its records pursuant to Conn. Gen. Stat. § 1-210(b)(3), those records must have been “compiled in connection with the detection or investigation of crime.”  This Commission has twice found that records compiled in connection with the detection or investigation of merely civil or administrative violations may not be withheld under this exemption.  See Kelly v. Dep’t of Public Safety, Traffic Services Div., Docket #FIC 2006-081, at ¶¶ 35-36 (Conn. FOI Comm’n, July 12, 2006) (“The Appellate Court has concluded that the motor vehicle violations enumerated under §14-267a, G.S., are not crimes. . . .  It is therefore concluded that the requested records were not compiled in connection with the detection or investigation of crime.”); Thomas v. Dep’t of Public Safety, Legal Affairs Unit, Docket #FIC 1996-153, at ¶ 22 (Conn. FOI Comm’n, Nov. 20, 1996) (“It is found that I.A. 95-062 is an investigation into alleged violations of administrative regulations, and was not compiled in connection with the detection or investigation of crime.  Accordingly, the exemptions to disclosure permitted by §§1-19(b)(3)(B) and (D), G.S., do not apply to record at issue.”).
Here, by its own admission, DPS was merely assisting another agency with carrying out a handful of purely civil administrative warrants; the June 6, 2007 immigration raid indisputably had no criminal aspect. This fact has been acknowledged by Secretary of Homeland Security Michael Chertoff in a letter to Senator Christopher Dodd dated June 14, 2007. See Exhibit E at 2 (discussing how a “warrant of removal is administrative in nature,” and noting that 5 of the 29 arrested in the June 6, 2007 New Haven immigration raids were “non-criminal fugitives,” while the remaining 24 were arrested after questioning about their civil immigration status).  Likewise, the heavily redacted records that DPS did turn over to Plaintiffs also note that they were not “compiled in connection with the detection or investigation of crime.” See Exhibit B, at 4-5 (displaying checked boxes labeled “NO CRIMINAL ASPECT” under the “CASE STATUS” heading); id. at 5 (“This case will be closed, No Criminal Aspect.”).  Since DPS did no detecting or investigating of crime – and instead merely assisted in the execution of civil administrative warrants – the § 1-210(b)(3)(D) exemption is facially inapplicable to the records at issue; its invocation by DPS in this case violates the central tenet of the FOIA that exceptions to the general rule of disclosure be “narrowly construed.”  New Haven, 205 Conn. at 775.
B. DPS’s records will not reveal any “investigatory techniques not otherwise known to the general public.”
DPS is also unable to demonstrate how the disclosure of the requested records would reveal “investigatory techniques not otherwise known to the general public.” Conn. Gen. Stat. § 1-210(b)(3)(D).  To begin, the phrase “investigatory techniques” implies an actual investigation and not just the provision of support to a federal agency in its enforcement actions.  Indeed, this Commission recently held that “a general statement of standard operating procedures. . . . do[es] not constitute ‘investigatory techniques not otherwise known to the general public’.”  Crawley v. Chief, Police Dep’t, Town of Wethersfield, Docket #FIC 2006-097, at ¶ 9 (Conn. FOI Comm’n, Feb. 28, 2007).  It is highly unlikely that DPS has any “investigatory techniques” at all in regards to immigration law, since it is legally preempted from making civil immigration arrests; therefore, the unsupported claim that disclosure would reveal unknown DPS investigatory techniques is highly suspect. 
DPS may claim that the disclosures would reveal investigatory techniques of ICE; but even if the exemption is stretched to cover not just DPS, but ICE as well, DPS cannot meet its burden.  By all accounts, the “investigatory techniques” involved in the June 6, 2007 immigration raid in New Haven were the same that ICE has employed throughout the country in its Operation Return to Sender, which began in May of 2006. The Operation, its techniques, and the manner in which it was carried out in New Haven have been fully and publicly described by Secretary of Homeland Security Michael Chertoff. See Letter from Secretary Michael Chertoff to Senator Christopher Dodd (June 14, 2007), attached as Exhibit E.  ICE’s Operation Return to Sender and its investigatory and enforcement techniques were also described in exquisite detail in a public report by the USDHS Office of the Inspector General, An Assessment of United States Immigration and Customs Enforcement’s Fugitive Operations Teams (March 2007), attached as Exhibit F.  Numerous media accounts have also described the manner in which the New Haven arrests and other similar ICE raids were carried out.  See, e.g., Nina Bernstein, Hunts for ‘Fugitive Aliens’ Lead to Collateral Arrests, N.Y. Times, July 23, 2007, at B5, attached as Exhibit G; Julia Preston, No Need for a Warrant, You’re an Immigrant, N.Y. Times, Oct. 14, 2007, at A3, attached as Exhibit H.

Pursuant to the statute’s plainly-stated “not otherwise known to the general public” requirement, Conn. Gen. Stat. § 1-210(b)(3), any investigatory techniques described in these documents are, in fact, “otherwise known to the general public” and thus cannot legally be withheld.  At most, the records should be examined in camera, where it can be determined whether they even qualify as unknown investigatory techniques.  However, as described below, even if some of the withheld records do reveal unknown investigatory techniques, they still should be disclosed in the public interest. 
C. Disclosure of DPS’s records would be in the public interest.
Even if DPS’s records would reveal “investigatory techniques not otherwise known to the general public,” Conn. Gen. Stat. § 1-210(b)(3)(D), the Connecticut FOIA only permits an agency to withhold records if disclosure “would not be in the public interest.”  Conn. Gen. Stat. § 1-210(b)(3).  See also Kirschner, 1998 WL 27829, at *2 (agency claiming exemption “must prove,” inter alia, that “disclosure of said records would not be in the public interest.”).  The agency claiming the exemption bears the burden of proving, through evidence, that disclosure is not in the public interest.  See, e.g., LaGanza v. Chief of Police, Hartford Police Dep’t, Docket #FIC 1993-078, at ¶ 10 (Oct. 27, 1993) (“It is found that the respondent failed to prove that the records . . . are exempt from disclosure pursuant to §§ 1-19(b)(3)(F) and 1-20c, G.S., because he failed to prove that disclosure would not be in the public interest . . .” (emphasis added)).  This Commission has found that a “disclosure [that] would bring evidence to bear on the questions of” possible unlawful police behavior is a disclosure in the public interest.  See Bass v. Chief of Police, East Haven Police Dep’t, Docket #FIC 1997-147, at ¶ 11 (Conn. FOI Comm’n, Nov. 12, 1997).
In this case, the disclosure of DPS’s records is clearly in the public interest.  First and foremost, Requesters and their constituencies want and deserve to know why their state police assisted a federal agency in what may well have been unlawful retaliatory enforcement actions against a Connecticut city.  Requesters and their constituencies also want and deserve to know whether DPS violated the Supremacy Clause to the U.S. Constitution by participating in federal civil immigration enforcement. Even if DPS’s actions were not illegal, the question remains, and this FOIA request will help answer, whether this was a justified use of state tax dollars. 
In addition to the tax and oversight issues, however, the law enforcement actions took a human toll.  The raids in New Haven on June 6, 2007, sparked widespread public outrage and garnered the attention of U.S. Senators Christopher Dodd, Joseph Lieberman, as well as Congresswoman Rosa DeLauro; questioning by those three Members of Congress, as well as others, led Secretary of Homeland Security Michael Chertoff to respond directly.  See Exhibit E.
Moreover, public safety considerations militate in favor of disclosure of the DPS records in question.  At the hearing, Requesters will provide testimonial evidence that ICE violated internal procedures by failing to inform the New Haven Police Department of its pending enforcement action in New Haven.  Such enforcement actions, carried out without the knowledge of local police, have created extremely dangerous conditions in other jurisdictions, with ICE agents drawing their weapons on local police.  See Susana Enriquez, Nearly 200 arrests in Long Island Anti-Gang Raids, Newsday, October 10, 2007, attached as Exhibit I (“Nassau Police Commissioner Lawrence Mulvey criticized federal agents for . . . mistakenly pointing guns at local officers.”).
At the hearing, Requesters will provide testimonial evidence that the raids also created widespread fear in the Latino and immigrant communities in New Haven, leading Requesters to pursue this FOIA action.  Likewise, Requesters will provide testimonial evidence that the New Haven Police Department, as the agency most responsible for maintaining public order in the City of New Haven, also has a considerable interest in determining precisely what happened on the morning of June 6, 2007.  Given the timing of the immigration raids—a mere two days after the New Haven Board of Aldermen approved a controversial program to distribute municipal identification cards to all city residents, regardless of citizenship status—the City of New Haven is investigating the possibility that the raids were retaliatory, and therefore is extremely interested in DPS’s records.

Finally, as a result of the New Haven immigration raids, Requester Jerome N. Frank Legal Services Organization is currently representing around twenty-one individuals in deportation proceedings before Immigration Judge Michael Straus in Hartford, Connecticut, some of whom are members of Requester organization Unidad Latina en Acción or clients of Requester organization Junta for Progressive Action, Inc.  Their defenses critically depend upon determining precisely which law enforcement officers did what and when.  However, “there are no discovery procedures provided by the INS regulations.  FOIA is essentially the only procedure which aliens can use to obtain . . . information relevant to their cases.” Mayock v. INS, 714 F.Supp. 1558, 1560 (N.D. Cal. 1989), rev’d on other grounds, Mayock v. Nelson, 938 F.2d 1006 (9th Cir. 1991).  If DPS is allowed to withhold these records, it could deprive those individuals of information necessary to prevent their illegal deportation from the United States.
For these reasons, the public interest weighs heavily in favor of the disclosure of DPS’s records.
III. DPS Improperly Delegated Its Statutory Duty to Determine Which Responsive Records Should be Released.

Not only did DPS egregiously misapply the narrow exceptions to the Connecticut Freedom of Information Act to Plaintiffs’ request, it also irresponsibly and unlawfully delegated its responsibility to interpret and apply the Connecticut Act to a federal agency.  DPS’s response to Requesters’ original FOIA request states, “Please be advised that the decision to withhold all information redacted pursuant to Conn. Gen. Stat. § 1-210(a) and federal law was made by Catrina M. Pavlik-Keenan, the Initial Denial Authority, Immigration and Customs Enforcement, Department of Homeland Security.” See Exhibit B at 2.
The Connecticut FOIA clearly contemplates only state actors in its execution and interpretation, see Conn. Gen. Stat. § 1-210(a), including in determining which exemptions to apply: “Each such agency shall keep and maintain all public records in its custody at its regular office or place of business in an accessible place . . .”  Indeed, insofar as the exemption for records of law enforcement agencies in Conn. Gen. Stat. § 1-210(b)(3) explicitly requires the law enforcement agency to perform an “in the public interest” balancing test between disclosure and withholding, the delegation of this important responsibility to federal bureaucrats in Washington who are unfamiliar with state law and who are incapable of determining the public interest of the people of the state of Connecticut is a clear violation of the Act.  This Commission should take a clear stand against this practice and avoid similar violations in the future by declaring DPS’s actions to be in violation of the Connecticut FOIA.
CONCLUSION

For the forgoing reasons, this Commission should order DPS to immediately disclose all records responsive to Requesters’ letter of request.  Moreover, this Commission should declare DPS’s delegation of its statutory duty to federal bureaucrats to have been an unlawful violation of the Connecticut FOIA.
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� Here, DPS has identified only 25 pages of responsive records, which would not prove overly burdensome for the Commission to review.  See, e.g., Johnson v. Hartford City Manager, Docket #FIC 94-251 (Conn. FOI Comm., April 26, 1995) (in camera review of 910 pages of records); Lenore v. Commissioner, Dep’t of Revenue Services, Docket #FIC 2005-441 (Conn. FOI Comm., Aug. 23, 2006) (in camera review of 69 pages of records).


� For the convenience of this Commission, all unpublished cases and Commission decisions have been appended, in order of citation, to this Memorandum as Exhibit J.


� The plain language of the Connecticut FOI statute does not require that the records be generated by the public agency, but merely “maintained or kept on file.”  Records generated by USDHS and kept on file by DPS thus clearly fall within the statute’s purview.  See also Conn. Gen. Stat. § 1-200(5) (defining “public records or files” as including “any recorded data or information relating to the conduct of the public’s business . . . received or retained by a public agency” (emphasis added)).  When USDHS transmits a record to DPS which DPS “keeps on file,” that record becomes subject to the Connecticut FOI statute.
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