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UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT

FRANK RICCI, et al., :

Plaintiffs, :
:

v. : No: 04-cv-01109-JBA
:

JOHN DeSTEFANO, JR., et al., :

Defendants. : December  17, 2009

PLAINTIFFS’ BRIEF ON POST-REMAND LIABILITY ISSUES 

AND ELEMENTS OF TITLE VII DAMAGES

Pursuant to the Court’s scheduling order of November 5, 2009, plaintiffs respectfully

submit this brief addressing two questions on which the Court requested briefing from the

parties:  “(a) the scope and nature of damages to which Plaintiffs are entitled under Title VII, and

(b) whether any counts remain for liability adjudication.”  Dkt. No. 148, at 1.  As detailed below,

plaintiffs contend they are variously entitled, based upon the Supreme Court’s ruling holding the

City of New Haven liable under Title VII, to backpay and interest, several categories of

compensatory damages and interest, and other nonpecuniary damages.  In addition, following the

Supreme Court’s reversal of the order granting defendants summary judgment, further

proceedings are required and necessary to determine defendants’ liability on plaintiffs’ equal

protection, civil-rights conspiracy, and state-law intentional infliction of emotional distress

claims.

I. COMPONENTS OF PLAINTIFFS’ TITLE VII DAMAGES

Plaintiffs are entitled to back pay, compensatory damages, interest, costs, and attorney

fees for their success on the Title VII claim.  The City’s discriminatory conduct deprived
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plaintiffs of salary, benefits, and career advancement while subjecting them to demoralization,

extraordinary stress, anguish, and humiliation, and damage to their careers.

Back pay is warranted for the denial of plaintiffs’ long-overdue promotions.   EEOC v. Local

638, 532 F.2d 821, 825 (2d Cir.1976) (back pay is the rule rather than the exception under Title

VII).  The back pay award should consist of lost salary, anticipated raises, pension rights,

seniority credit, retirement, and all other benefits.  “The ordinary rule of [the Second] Circuit is

that the back pay award runs from the date of the discriminatory action to the date of judgment,

and should include any anticipated raises, step increases, cost of living increases, and other

increases necessary to make the plaintiff whole.”  E.E.O.C. v. Joint Apprenticeship Comm. of

Joint Indus. Bd. of Elec. Indus., 186 F.3d 110, 124 (2d Cir. 1999); Saulpaugh v. Monroe Cmty.

Hosp., 4 F.3d 134, 145 (2d Cir.1993) (back pay should consist of lost salary, including

anticipated raises, and fringe benefits), cert. denied, 510 U.S. 1164 (1994).  “The purpose of

back pay is to completely redress the economic injury the plaintiff has suffered as a result of

discrimination.” Saulpaugh, 4 F.3d at 145.

The plaintiffs have waited more than five years to assume positions for which they

previously had qualified, and have further lost the opportunity during that time to compete for

promotion to higher ranks, which is an additional compensable injury.  The “bite of the  . . .

discrimination . . . was not” simply that it denied plaintiffs the original promotions to lieutenant

and captain. Joint Apprenticeship Comm., 186 F.3d at 124.  “Rather, the real harm is that the . . .

discrimination may have operated to deprive the claimants of the opportunity” to advance to

higher-compensated positions, such as caption or battalion chief.  Id. (finding that applicants

rejected for apprenticeships lost not only the apprenticeship positions but also the opportunity to

proceed through the program to become full journey workers).  During the pendency of the
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lawsuit, the City refused to administer another promotional examination for any of the principal

command ranks, including captain, battalion chief, and deputy chief, foreclosing plaintiffs’

career advancement.  As for plaintiffs Riordan, Patton, Michaels and John Vendetto, they have

reserved the right to contest the city’s position that they would not have been promoted had the

city certified the lists in 2004.  Moreover, apart from those issues, even assuming these

individuals cannot establish their right to a remedial order of promotion, in consequence of the

city’s law-breaking, they too lost the opportunity to compete again for promotions during that

period, suffered a like career stall,  and are entitled to damages for those injuries.  All the

plaintiffs are entitled to damages for the loss of opportunity to attain higher ranks since the

City’s refusal to certify the lists more than five years ago.  See, e.g, Biondo v. City of Chicago,

382 F. 3d 680 (7  Cir. 2004) (plaintiffs entitled to damages for career stalls, and for those whoth

cannot prove with precision a loss of actual promotions - as opposed to just lost opportunities –

they are still entitled to proportional compensation based on probabilities)

The back pay award should include pre-judgment interest.  Its purpose is to prevent

employers from attempting “to enjoy an interest-free loan for as long as it can delay paying out

back wages.”  Clarke v. Frank, 960 F.2d 1146, 1154 (2d Cir.1992).  Indeed, “it is ordinarily an

abuse of discretion not to include pre-judgment interest in a back-pay award.”  Id. at 1153-54

(orig. emph.).  An award of back pay is not subject to a statutory cap.  See Zimmermann v.

Assocs. First Cap. Corp., 251 F.3d 376, 380 (2d Cir. 2001) (affirming an award in excess of the

statutory cap because a portion was comprised of back pay).

Plaintiffs are also entitled to compensatory damages for the City’s discriminatory conduct.  “The

availability of compensatory damages in the 1991 Amendments [to Title VII] reflects Congress’

conclusion that ‘additional remedies were necessary to ‘help make victims whole.’”  Pappas v.
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Watson Wyatt & Co., 2007 WL 4178507, at *2 (D. Conn. 2007) (quoting Burlington N. & Santa

Fe Ry. Co. v. White, 126 S.Ct. 2405, 2417 (2006)).  Under § 1981a, plaintiffs may recover for

“future pecuniary losses, emotional pain, suffering, inconvenience, mental anguish, loss of

enjoyment of life, and other nonpecuniary losses.”  42 U.S.C. § 1981a(b)(3); Robinson v. Metro-

North Commuter R.R. Co., 267 F.3d 147, 160 (2d Cir.2001).  “Consistent with the broad wording

of the statute and the EEOC’s generous interpretation of the statute, courts have awarded

compensatory relief for a wide variety of different kinds of losses.”  Pappas, 2007 WL 4178507,

at *2 (listing as an example an award of future pecuniary losses for lost earning capacity

resulting from discriminatory discharge).

The plaintiffs endured severe mental anguish and emotional distress as a result of the

rejection of the results of the civil-service selection process.  “The injury arises in part from the

high, and justified, expectations of the candidates who had participated in the testing process on

the terms the City had established for the promotional process.”   Ricci v. DeStefano, 129 S.Ct.

2658, 2681 (2009).  The plaintiffs “had studied for months, at considerable personal and

financial expense, and thus the injury caused by the City’s reliance on raw racial statistics at the

end of the process was all the more severe.”  Id.  The plaintiffs, including Riordan, Patton,

Michaels and John Vendetto were further subjected to the humiliation and economic hardship of

prolonged career stagnancy in a rancorous atmosphere fostered by raw racial divides.  The

amount of these damages will be established through the evidence presented at trial.   

Prejudgment interest should be awarded on the compensatory damages.  See Pappas,

2008 WL 45385, at *10 (noting that courts award prejudgment interest for compensatory

damages); see also, e.g., Robinson, 80 F.Supp.2d 203, 207-8 (S.D.N.Y. 2000) (awarding pre-

judgment interest on award for mental anguish).



5

Finally, as the prevailing party, plaintiffs are entitled to attorney fees and costs.  See 42

U.S.C. § 2000e-5(k) (“In any action or proceeding under this subchapter the court, in its

discretion, may allow the prevailing party . . . a reasonable attorney’s fee . . . as part of costs.”).

Courts “should bear in mind that the function of an award of attorney’s fees is to encourage the

bringing of meritorious civil rights claims which might otherwise be abandoned because of the

financial imperatives surrounding the hiring of competent counsel, and that the fee awarded

should therefore be adequate to attract competent counsel.”  LeBlanc-Sternberg v. Fletcher, 143

F.3d 748, 763 (2d Cir. 1998) (internal cites, quotes omitted).  “[I]f private citizens are to be able

to assert their civil rights, and if those who violate the Nation’s fundamental laws are not to

proceed with impunity, then citizens must have the opportunity to recover what it costs them to

vindicate these rights in court.” Orchano v. Advanced Recovery, Inc., 107 F.3d 94, 99 (2d Cir.

1997) (internal cites, quotes omitted); cf. Gierlinger v. Gleason, 160 F.3d 858, 876 (2d Cir.

1998) (“when the court concludes that certain hours are not deserving of compensation, it must

ordinarily state its reasons for excluding those hours as specifically as possible in order to permit

meaningful appellate review”) (internal cites, quotes omitted).  Given plaintiffs’ clear victory on

the Title VII claim, attorney fees and costs are warranted, and especially appropriate in a case of

such difficulty and importance that it proceeded all the way to, and then closely divided, the

United States Supreme Court.

II. POST-REMAND LIABILITY ISSUES

Liability remains to be adjudicated on plaintiffs’ equal protection claims, civil-rights

conspiracy claims, and state-law claims for intentional infliction of emotional distress.  This is

evident from the procedural history of this case, coupled the clear mandate of reversal issued by
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the Supreme Court, the collateral consequences of that ruling, and Second Circuit caselaw on

implementing appellate mandates.

A. This Case’s Procedural History Makes Plain That Plaintiffs’ Equal
Protection Claims Are Live in Light of the Supreme Court’s Remand.

This Court granted Defendants’ motion for summary judgment on Plaintiffs’ Title VII,

Equal Protection, and First Amendment claims, and declined to exercise jurisdiction over their

claims for intentional infliction of emotional distress.   Plaintiffs filed a blanket notice of appeal

from this ruling, and specifically prayed in their appellate briefing for relief as to every one of

this Court’s dispositions of their claims.

For the foregoing reasons, plaintiffs respectfully urge this court to
reverse the decisions and judgment below and remand this action
with instructions to the District Court to:  1) enter judgment for the
plaintiffs on their Title 7 and equal protection claims; 2) proceed to
a hearing in damages before a jury with the court taking such
further evidence as necessary to fashion equitable remedies for
plaintiffs; 3) proceed to jury trial on plaintiffs’ remaining federal
claims; and, 4) consider plaintiffs’ state law cause (IIED) on its
merits.

Pls.’ Brief on the Merits, No. 06-4996, at 85-86 (2d Cir. 2006).  Accordingly, plaintiffs

preserved all of their claims for appellate review.  The Second Circuit briefly affirmed, expressly

relying for its disposition of plaintiffs’ appealed claims on the reasons stated in this Court’s

opinion granting summary judgment to defendants.  Ricci v. DeStefano,  530 F.3d 87, 87 (2d Cir.

2008).

The Supreme Court flatly reversed.  Ricci v. DeStefano, 129 S.Ct. 2658, 2681 (2009).

“The judgment of the Court of Appeals is reversed, and the cases are remanded for further

proceedings consistent with this opinion.”  Id.  While the Court did not decide “the underlying

constitutional question,” it pointedly did not affirm the Second Circuit’s or this Court’s rulings
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on plaintiffs’ equal protection claims or in any other respect.  Id.  This complete and

unconditional reversal of the Second Circuit’s affirmance undoes this Court’s order granting

summary judgment to defendants and resets this proceeding to the status quo ante with respect to

any claim adjudicated by that order.  See Butler v. Eaton, 141 U.S. 240, 243-44 (1891) (a

judgment reversed by the Supreme Court is “without any validity, force, or effect, and ought

never to have existed”); Khadr v. United States, 529 F.3d 1112, 1115-16 (D.C. Cir. 2008) (“It

has long been well-established that the reversal of a lower court’s decision sets aside that

decision, leaves it ‘without any validity, force, or effect,’ and requires that it be treated thereafter

as though it never existed.” (quoting Butler)); 36 C.J.S. FEDERAL COURTS §712 (2009) (same).

The Ricci reversal is not limited to particular claims, either by its own terms or by

implication.  When the Court means to reverse only in part, it knows very well how to

accomplish that end and does so clearly.  Compare Ricci, 129 S.Ct. at 2681, with Safford United

School Dist. No. 1 v. Redding, 129 S.Ct. 2633, 2639, 2644 (2009), and Nat’l R.R. Passenger

Corp. v. Morgan, 536 U.S. 101, 105, 122 (2002).  In this case, in contrast, the Court meant to,

and did, reverse all rulings on all claims.

Nor does the Court’s prudential recognition that it “need not decide the underlying

constitutional question,” Ricci, 129 S.Ct. at 2681, somehow transmute its mandate of reversal

into a partial affirmance.  The Court’s opinion in no way contravenes the effect of its

unequivocal and total reversal of the Second Circuit’s judgment; rather, it is silent on the

question.  This silence neither contradicts nor qualifies the Court’s mandate language; still less

does it suggest that the Supreme Court agreed with this Court’s resolution of plaintiffs’ equal

protection claims or intended to allow that resolution to stand without reconsideration.  Rather,

the Court voided the order granting summary judgment in all respects and remanded for further
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proceedings consistent with its opinion—including a determination of defendants’ liability for

violating the Equal Protection Clause in light of the principles elucidated in the Ricci decision.

See 5 C.J.S. APPEAL & ERROR §1106 (2009) (“The effect of a general and unqualified reversal of

a judgment, order, or decree is to nullify it completely and to leave the case standing as if such

judgment, order, or decree had never been rendered, except insofar as rights to a new trial or

further proceedings may survive.”).

Plaintiffs’ understanding that this Court’s order granting defendants summary judgment

is void, and all of Plaintiffs’ claims disposed by that summary judgment remain live before the

Court now, is fully congruent with and reinforced by the Court’s own Local Rules, in particular

Local Rule 77.1(e), as well as with this Court’s own post-remand actions in this proceeding.  

The Supreme Court’s reversal and the Second Circuit’s remand for further proceedings

consistent with the Supreme Court’s opinion effectively vacated this Court’s order granting

summary judgment to defendants.  Moreover, although the Supreme Court’s opinion established

defendants’ liability on the Title VII claims, it did not itself grant partial summary judgment to

plaintiffs.  With no operative order adjudicating plaintiffs’ Title VII claim, the Title VII claim

was itself live and unresolved before this Court following the remand, albeit with clear

instructions from the Supreme Court that the plaintiffs were entitled to summary judgment on it.

Plaintiffs, accordingly, moved this court for the entry of that judgment and that motion was

granted. 

Similarly, as to plaintiffs’ other claims, the reversal and remand orders of the appellate

courts have rendered completely null and void this Court’s original order disposing of plaintiffs’

claims, returning this proceeding to the status quo ante as it existed before this Court granted

defendants’ motion for summary judgment.  See Butler, 141 U.S. at 243-44.  Under Local Rule
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77.1(e), this Court is obliged to formalize this state of affairs by entering an order officially

vacating its prior order and making the Supreme Court’s order of reversal “the order . . . of the

District Court.”  Accordingly, plaintiffs’ equal protection and other statutory and constitutional

claims have been revived for liability adjudication in this Court.

B. The Supreme Court’s Reversal Necessarily Revives Plaintiffs’ §1985
Conspiracy and State-Law Tort Claims.

The Supreme Court’s reversal of the summary judgment on plaintiffs’ Title VII claims

revived plaintiffs’ civil-rights conspiracy claims under 42 U.S.C. §1985 and state-law claim for

intentional infliction of emotional distress, because the Supreme Court’s opinion reversed  this

Court’s sole bases for dismissing those claims.  In its ruling and order granting summary

judgment to defendants, this Court “decline[d] supplemental jurisdiction over plaintiffs’ claim

for intentional infliction of emotional distress” under Connecticut law because it had resolved all

of plaintiffs’ federal claims against them.  Ruling at 47, Dkt. # 132.  Similarly, the Court’s only

basis for granting summary judgment on plaintiffs’ §1985 conspiracy claims was its erroneous

determination that summary judgment was proper on the predicate equal protection claims.  Id.

at __ (“Because the Court has found that plaintiffs fail to present sufficient evidence that their

equal protection rights were violated, their § 1985 conspiracy claim must fail as well.”).  In both

instances, the predicate for the Court’s action no longer exists, and these claims are once again

live for this Court’s determination of defendants’ liability on them.

The revival of any one of plaintiffs’ federal claims indisputably reinstates plaintiffs’

state-law claims as well, as the Second Circuit has repeatedly recognized.  E.g., Spinelli v. City

of New York, 579 F.3d 160, 175 (2d Cir. 2009) (“Reversal of Spinelli’s due process claim also
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reinstates the district court’s supplemental jurisdiction over her state law claim.”); Zheng v.

Liberty Apparel Co., 355 F.3d 61, 79 (2d Cir. 2003).  Because the sole predicate articulated by

this Court for declining jurisdiction—the adverse resolution of plaintiffs’ federal claims at the

summary-judgment stage—has now been nullified and those claims reinstated, “28 U.S.C.

§1367(c)( 3) no longer provides a basis for declining to exercise jurisdiction over the [state-law]

claims.”  Zheng, 355 F.3d at 79.  Accordingly, plaintiffs’ state-law claims for intentional

infliction of emotional distress are ripe for trial on the question of defendants’ liability.

A similar analysis applies to plaintiffs’ §1985 conspiracy claims.  In dismissing these

claims, the Court relied solely on its resolution of plaintiffs’ predicate equal protection claims.

But because plaintiffs’ equal protection and other constitutional claims are again live before the

Court for adjudication of defendants’ liability, and because no other ground exists for dismissing

the §1985 claims, those claims must be reinstated.  

Adler v. Pataki, which presented claims and a procedural history strikingly similar to the

present case, provides clear guidance on this question.  In Adler, the plaintiff pleaded two causes

of action under 42 U.S.C. §1983 for violation of his First Amendment rights (both by political-

viewpoint discrimination and by retaliation for pursuing a different suit), along with a §1985

conspiracy claim.  Adler v. Pataki, No. 96-cv-1950, 1998 WL 326748, at *1 & n.1 (N.D.N.Y.

June 19, 1998).  After the district court initially granted summary judgment for the defendants on

each of the plaintiff’s federal claims and declined supplemental jurisdiction over the state-law

claims, id. at *3-4, the Second Circuit reversed, holding that the plaintiff could proceed under his

First Amendment theories.  Adler v. Pataki, 185 F.3d 35, 38 (2d Cir. 1999).  On remand, the

district court correctly recognized that, because the plaintiff’s predicate civil-rights claims had

been reinstated, the §1985 conspiracy claims, as well as the state-law claims, were again before
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the court for further proceedings.  Adler v. Pataki, 204 F.Supp.2d 384, 389 n.1 (N.D.N.Y. 2002).

The court proceeded to rehear cross-motions for summary judgment and consider the merits of

plaintiff’s §1985 conspiracy claim.  Id. at 395-96.  So, in this case, should the court reconsider

the merits of the plaintiffs’ conspiracy claim, in light of the revival of their equal protection

claim. 

III.     REMAINING ISSUES OF REMEDIAL RELIEF

The Court’s November 5, 2009 order requested briefing from the parties on two issues:

the scope and nature of damages to which plaintiffs are entitled under Title VII, and what counts

remain for liability determination.  Thus, while plaintiffs do not here brief the issue of additional

equitable remedial relief to which they are entitled, they wish to at least touch upon the issue in

light of recent putative intervenors attempting to insinuate themselves into this case.  Attempted

intervenor Michael Briscoe in particular is operating under the mistaken impression that he may,

without threatening or interfering with plaintiffs’ rights as adjudicated victims in this case, and

without contempt for the Supreme Court’s opinion in this case, seek to exploit this Court’s order

for the certification of the lists and consider it an opportunity to gain an unearned promotion to

which he has absolutely no entitlement under the city’s charter and corresponding civil service

rules and regulations.     

Based on his recent filings, Briscoe is of the mind that he can, from this or another court,

gain judicial imposition on New Haven of disparate impact liability. In seeking a re-scoring of

the subject exam, he seeks to have a court order New Haven to do precisely that which the

Supreme Court said it may not do – “discard[] the [2003] test results ….”.  He ignores  that the

Supreme Court not only expressly admonished against such conflicting and incongruous liability

impositions on New Haven, but commenced its opinion by noting that its holding was resolving



  Ironically, while plaintiffs insisted throughout on promotions despite,  or without regard, to their race, Briscoe is in1

court with the obnoxious claim that he should be promoted, despite failing to earn it under the civil service laws, 

because of  his race.
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“competing  expectations under the disparate-treatment and disparate impact provisions [of Title

VII]”.  Ricci  at 2681. He mistakenly assumes that he can effectively “decertify” the recently

certified lists or, alternatively, get a court to rule that he can jump to the head of the line, over his

fellow firefighters on the existing lieutenant’s list and occupy a promotional vacancy that was

not one to be filled from the subject exams and the certified list.   In seeking to occupy a newly1

arising vacancy that is not to be filled from these lists, Briscoe (and others) seek to dilute and

diminish the plaintiffs’ own promotional opportunities by reducing the number of vacancies for

which they might compete.  Accordingly, to disabuse all from these wrong assumptions,

plaintiffs give notice that an additional form of remedial relief which they are seeking (an order

that preserves those new vacancies) in fact precludes such opportunistic maneuvers by these

newly arrived interlopers. 

IV. CONCLUSION

Consistent with the directive of the Supreme Court, plaintiffs are entitled to move

forward both with (a) a determination of remedies appropriate for defendants’ liability for

disparate-treatment discrimination against plaintiffs under 42 U.S.C. §2000e-2 and (b)

proceedings to decide defendants’ liability on plaintiffs’ other federal and state claims.

Accordingly, plaintiffs respectfully request that the Court enter an order pursuant to Local Rule

77.1(e) vacating its grant of summary judgment and adopting the ruling of the Supreme Court

and set this case for jury trial on defendants’ liability on plaintiffs’ remaining claims and proper

remedies for plaintiffs’ Title VII claims. 

In the alternative, should this Court decide that its order granting summary judgment

remains in effect as to any of plaintiffs’ claims, plaintiffs respectfully request that the Court
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reconsider its ruling granting defendants summary judgment in light of the Supreme Court’s

Ricci opinion, in particular its analysis of the race-based character of defendants’ actions, see

129 S.Ct. at 2673-74, and set a schedule for briefing the issue of whether this Court’s prior

determination of plaintiffs’ equal protection and other claims can continue in effect.

Lastly, this Court, upon the stipulation of the parties that fourteen of the plaintiffs were

indisputably entitled to promotion, entered an order requiring both the city’s certification of the

subject eligibility lists and the promotion of those identified by the parties as individuals whose

entitlement was not disputed by the city.  As plaintiffs’ counsel indicated at the November 5,

2009 scheduling conference with the Court, other of the plaintiffs believe they would have been

promoted during the life of the eligibility lists had the city certified them in 2004, and thus they

should not be foreclosed from establishing their entitlement.  The City is free of course to contest

that claim but the contest must be resolved by proper evidentiary hearing on remedial relief.

Respectfully submitted,

/s/Karen Lee Torre
   Karen Lee Torre
   Federal Bar No. ct01707
    LAW OFFICES OF NORMAN A. PATTIS

   649 Amity Road
   Bethany, CT  06425
   Tel. (203) 393-3017
   Fax (203) 393-9734
   ktorre@pattislaw.com

   Counsel for Plaintiffs
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CERTIFICATE OF SERVICE

I hereby certify that on December 17, 2009 a copy of the foregoing was filed

electronically.  Notice of this filing will be sent by e-mail to all parties by operation of the

Court(s) electronic filing system.  Parties may access this filing through the Court’s system.

Respectfully submitted,

/s/Karen Lee Torre
   Karen Lee Torre
   Federal Bar No. ct01707
    LAW OFFICES OF NORMAN A. PATTIS

   649 Amity Road
   Bethany, CT  06425
   Tel. (203) 393-3017
   Fax (203) 393-9734
   ktorre@pattislaw.com
   Counsel for Plaintiffs
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