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June 26, 2017
Tyisha Walker
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Board of Alders
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OPINION RE:
 Authority of Board of Alders Regarding Policy Amendments to the Fiscal Year Budget

Dear President Walker,

You have asked my legal opinion as to the legality of certain “Policy Amendments” made by the Board of Alders on June 5, 2017 to “Appropriating Ordinance #1 An Ordinance Making Appropriations for Operating Departments City of New Haven for the Fiscal Year July 1, 2017 through June 30, 2018.

By letter dated June 22, 2017 (attached), the Mayor has vetoed all ten of these policy amendments pursuant to her power under the “Charter, Article III, Sec. 2.B.2” (sic).
 A Special meeting of the Board of Alders has been called for June 26, 2017 to discuss and act upon the Mayor’s veto.
I. Law
The budget of the City of New Haven is an ordinance, without question (“Appropriating Ordinance #1)
. Article VIII of the Charter governs budgetary procedures. Although the mayor in her veto message questions the aldermanic powers to implement policy through the budget, in fact, implementing policy is exactly what is required of both the mayor and the alders in Article VIII (see, i.e., Article VIII, Sec. 1.A(1)). 
The mechanics and details of New Haven’s budgetary procedures are issues left to the Charter of the City of New Haven, and are not governed by state law. Board of Ed. Of Town and Borough of Naugatuck vs Town and Borough of Naugatuck, 843 A.2d 603, 268 Conn. 295 (2004). 
The budgetary procedure of the City of New Haven is set forth in Article VIII of the Charter of the City of New Haven, as revised and then approved by the electors on November 5, 2013. That budgetary procedure does not regulate nor prohibit the use of “policy amendments”. Historically, the aldermen have added policy amendments to the budgetary ordinance on a regular basis.

II. Issue Presented/Facts

In her veto message, the Mayor first asserts that the ten aldermanic policy amendments violate the “existing City Charter, state statute, ordinance and contract provisions…). The Mayor also states that “…as drafted these portions were inappropriate or in conflict with Charter and statute”. However nowhere in that veto message are specific violations of law recited. Indeed all ten policy amendments refer to financial policies set by the alderman, which is within their legal authority under the Charter.
 The Alders are thus the budgetary authority of the City of New Haven, subject to veto by the Mayor, and potential override by the Alders.

The Mayor further asserts that various policy amendments are “inappropriate” or unwise” and ought to be left to “the City’s executive and administrative agents”.  That is a subjective judgment which may conflict with the subjective judgment of the alders, and not being illegal, is not a bar to the general powers of the alders.

As to the specific policy amendments to Appropriating Ordinance #1, (1) prohibits police and fire overtime above $1 million dollars without alder approval. The mayor claims that such decision ought to be left to “public safety professionals”. Considering however that the use of these funds is a budgetary issue, the alders are not legally constrained from such a requirement. Again it is solely a subjective determination as to who best should make such a decision. 

Policy amendment (2) is the direction by the alders as to who would substitute for the chief when he is out of town. The Mayor can point to no legal prohibition on this amendment. 

Policy amendment (3) requires that pay increase for certain union salaries be submitted to the alders. The Mayor believes that this conflicts with the terms of an existing union contract, but the authority to grant pay raises belongs to the budgetary authority, the Board of Alders. Presumably this power would be exercised within the scope of any such contract.

Policy amendment (4) requires board of education funding of $1,000,000 be sequestered until the conclusion of the state budget process and then subject to alder approval. The Mayor claims that such conduct is illegal but cites no statute or case law in support of such a claim. Indeed, with the City largely dependent on state funding, and with the state budget in flux as of this writing, such a requirement appears quite prudent.

Policy amendment (5) prohibits funding for outside contracts by the Corporation Counsel’s office until a summary report is received, as requested. Again, the Mayor’s veto is not based upon legal grounds but essentially that such a requirement could cost the City sizeable sums. Merely because certain investigations are confidential does not prohibit the Board of Alders from an understanding of the general issues, perhaps through leadership, as is commonly done in the state and federal governments.

Policy amendment (6) requiring Alder approval of outside contracts has no viable objection except that it would “hamstring” the operations of the corporation counsel’s office. Again, a subjective determination to which the Alders disagreed.

Policy amendment (7) is somewhat repetitive of amendment (5) and is the setting of a policy by the Alders, to which the department head obviously disagrees. No legal objection is cited by the mayor.

Policy amendment (8) restricts policy pay raises for assistant chiefs or lieutenants until a salary dispute is resolved and restricts reassignments until a deployment plan is presented to the Alders. The mayor claims that this violates the powers of the police chief. However, since the alders are the budgetary authority for the City, this salary restriction is within their broad powers. Moreover, consist with the Charter’s transfer requirements, is the authority of the Board of Alders to set employee compensation, under C.G.S. 7-460:

Unless otherwise specifically provided in the general statutes, any municipality or subdivision thereof, through its legislative body, may fix the compensation of its officials and employees, subject to the approval of its budget authority
Policy amendment (9) is similar to amendment (3) in restricting salary increases to Executive Management and Confidential Employees without approval of the Alders. This amendment again is a subjective policy determination as to the costs involved to taxpayers in salary raises. No legal basis is set forth for the mayor’s objection.

Policy amendment (10) restricts funding over what was budgeted for the Connecticut Open, anticipating that an overage might be funded by the City. That reasonable budgetary requirement is objected to the basis that it interferes with the mayor’s powers. That argument is contrary to the Charter’s specific power to the alders as budgetary authority.   

III. Argument

A municipal budget is in large part a policy making document with the force of ordinance. The submission of a proposed budget by the Mayor is the executive branch’s intention to effectuate specific policies and purposes. The review and approval process by the Board of Alders is an attempt to exercise the independent discretion of the legislative branch on city policies and purposes as a whole, rather than from the limited viewpoint of department heads or individual officers. As far as possible, the Board of Alders in approving or reviewing the Mayor’s proposed policies and objectives, seeks also to insure the ability of the taxpayers to pay its expenditures for these policies out of current income. Certain policies or purposes, in the opinion of the legislative body, may, arguendo, not be fiscally feasible.
Indeed, the City ordinances, contrary to the mayor’s assertions, legally allow for aldermanic policy amendments to the budget, so that it was contemplated that such additions reflect the legislative wisdom of the Alders. Whether or not certain policies are best left to administrators or department heads is only a subjective determination, here not bought into by the Alders. Specifically, see Code of Ordinances, Sec. 2-374:

Sec. 2-374. - Policy amendments.

Each policy amendment approved by the board of aldermen shall be printed verbatim in the budget document as part of the ordinance, order, or resolution it amends.

(Ord. No. 1391, 9-19-05)

While the legal issue involved, that of adding “policy amendments” to an appropriating ordinance does not appear to have been litigated in Connecticut (and the mayor’s veto message can cite no basis for her objection to such a procedure), neither the Charter of the City of New Haven, nor any state statute prohibits such conduct, and as such it appears to be a legal exercise of the powers of the Board of Alders. While the mayor takes issue with the judgment of some of the policy determinations made in the Policy amendments, such is the subject of a subjective “give and take” between the Mayor and the Alders. 
. 

IV. Conclusion

Based upon my research and based upon the facts as you have described them, it is my opinion that the inclusion of the ten policy amendments by the Board of Alders in Appropriating Ordinance #1 is a legal and valid exercise of the power of the Board, and not barred by the Charter, ordinance or state law. 
Please let me know if you need me to discuss this issue further.








Sincerely,








JONATHAN J. EINHORN
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February 9, 2016

New Haven Board of Alders

165 Church Street

New Haven, CT 06510

RE:
Draft Opinion Letter Re: Budgetary Authority

October 26, 2016: 

Review charter, research cases on budgetary authority;

December 8, 2015:  
Review MOU’s;

December 18, 2015:  
Research, preliminary draft of opinion; 

December 21, 2015:  
Revised draft, further research on budgetary authority;

December 22, 2015:  
Provide final draft of opinion, review research on budgetary authority 

Total hours:
10 hrs. @ $250.00 per hour =  $2,500.00

� Actually the appropriate veto section is Sec 2.B.2(f).


� This appears to be acknowledged in the Mayor’s veto message, citing her veto authority as above.


� See Article IV, Sec. 1.A(1) and (2)
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