
..title 

A LOCAL ORDINANCE AMENDING THE LIVING WAGE LAW IN NEW HAVEN

..body

Be it ordained that the following language be substituted for the existing language in Section 2-511 - 524. concerning the Living Wage in the City of New Haven

WHEREAS: The City of New Haven awards many contracts to private firms to provide services to the public and to New Haven government.  Experience indicates that procurement of services can often result in the payment by service contractors to their employees of wages at or slightly above the minimum required by federal and state minimum wage laws; and 

WHEREAS: New Haven also provides grants, loans, tax incentives and other forms of assistance that are intended to benefit the community through the creation or maintenance of a wide variety of employment opportunities.  In many cases, jobs created with these business incentives are in the low-wage retail and service sector and do not allow working families to lift themselves out of poverty.   The City does not currently as a matter of policy condition the award of economic development subsidies on the promise of living wage jobs, and indeed has little information about the wages and benefits provided by employers receiving these public subsidies; and

WHEEREAS: According to economic research summarized in the Economic Policy Institute's paper "Higher Wages Lead to More Efficient Service Provision," payment of higher wages is associated with greater business investment in employee training, higher productivity, and lower employee turnover; and

WHEREAS: The inadequate compensation typically paid today also fails to provide service employees with resources sufficient to afford life in New Haven.  It is unacceptable that decisions regarding contracting and economic development that involve the expenditure of public funds be allowed to foster conditions that leave workers financially dependent and place additional demands on limited social services; and

WHEREAS: New Haven has a limited amount of taxpayer resources to expend and is entrusted to spend these resources wisely; and

WHEREAS: Even in promising economic times, far too many working New Haven residents and their families live below or near the poverty line; and

WHEREAS: The use of the initiative of City government to promote the sustenance and creation of living wage jobs will increase consumer income, decrease levels of poverty, invigorate neighborhood businesses and reduce the need for taxpayer-funded social programs in other areas. Further, this Chapter is intended to promote better quality and reliability of City services by promoting higher productivity and retention of employees working directly for the City, on City-procured service contracts, and on City-assisted projects; and

WHEEREAS: It is the belief of the Board of Aldermen that it is the responsibility of New Haven to establish an economic development policy based on the creation and retention of jobs that lead to economic self-sufficiency for New Haven residents; and

WHEREAS: It is also the responsibility of New Haven to establish as a matter of affirmative public policy that workers performing services for New Haven shall be compensated in a manner that moves them and their families beyond poverty level conditions.

NOW, THEREFORE, BE IT ORDAINED THAT .that the following language be substituted for the existing language in Section 2-511 - 524. concerning the Living Wage in the City of New Haven

Section 1
Definitions.

The following definitions shall apply throughout this ordinance.

A.  "City" means the City of New Haven and any City board, commissioner, bureau, division, department, authority, administrative unit, or other office, position, administration, institution or agency of City government where (1) the expenses of which are paid in whole or in part from the City general funds, or (2) over which majority control is exercised by officers of the City or their appointees including any and all appointees who are approved by the Board of Aldermen.

B. "City Assistance" shall mean any tax abatement, grant, loan, lease of city property, bond financing, assistance with site acquisition, clearance, or preparation, or other subsidy of at least one-hundred thousand dollars ($100,000) annually over the life of the agreements, that is realized by or provided to a Covered Employer by or through the authority or approval of New Haven or any Service Contracting Agency.

C. “Service Contract” means any written agreement whereby the City is committed to expend funds for services provided to or for the City, and that involves an expenditure of at least twenty-five thousand dollars ($25,000) in any 12-month period.  The term “Service Contract” shall not include contracts where services are incidental to the delivery of products, equipment or commodities.  The term “Service Contract” shall include agreements whereby the City leases property and receives services pursuant to that lease.  For the purposes of this definition, the amount of expenditure for more than one contract for the same service within any 12-month period shall be aggregated.  A contract for the purchase or lease of goods, products, equipment, supplies or other property is not a "Service Contract" for the purposes of this definition.  A subcontract shall be considered a “Service Contract” for the purposes of this ordinance, provided that said subcontract is entered into to assist the primary contractor in performing services for the City.

D. "Contracting Agency" means any subordinate or component entity of the City that solicits proposals or bids and administers Service Contracts or City Assistance agreements.

E. "Service Contractor" means any person that enters into a Service Contract with the City.

F. "Covered Employee" means 

(1) A person eighteen (18) years of age or older employed by the City of New Haven for at least 20 hours per week, whether part-time, full-time, or on seasonal or temporary basis;

(2) A person eighteen (18) years of age or older employed at least 20 hours per week, whether part-time, full-time, or on a seasonal or temporary basis, by a Covered Employer in, on, or for the project or matter subject to a Service Contract; or the employees either part-time, full-time, or on a seasonal or temporary basis, of a recipient of City Assistance working at a site or on a project for which City Assistance was granted;

(3) Provided, however, that disabled persons receiving federal disability benefits and who would risk losing such benefits if paid the mandated Living Wage may, with their consent, elect to be paid less than the Living Wage in order to maintain eligibility for benefits. Provided, however, these exemptions may apply only where the exempted employee does not replace, displace or lower the wages or benefits of any existing position or employee.

(4) Provided, moreover, that such person is not covered by a collective bargaining agreement that independently governs the individual’s wage rate.

G. "Covered Employer" means

(1) Any Service Contractor or recipient of City Assistance with at least 25 local employees;

(2) Any subcontractor with at least 25 local employees of a Service Contractor or recipient of City Assistance who enters into a contract with (a) a Service Contractor to assist in performing a Service Contract or (b) a recipient of City Assistance to assist the recipient in performing the work for which the assistance is being given or to perform services on the property which is the subject of City Assistance.

(3) Any tenant or lease holder of a recipient of City Assistance with at least 25 local employees who occupies property or uses equipment or property that is improved or developed as a result of the City Assistance.

(4) A not-for-profit organization shall not be considered a “Covered Employer” under this chapter.

H. "Not-for-profit Organization" means a corporation having tax-exempt status under section 501 (c)(3) of the United States internal revenue code and recognized under Connecticut state not-for-profit law.

I. "Person" means one or more of the following or their agents, employees, representatives or legal representatives: individuals, corporations, partnerships, limited liability companies, joint ventures, associations, labor organizations, educational institutions, mutual companies, joint stock companies, trust, unincorporated organizations, trustees in bankruptcy, receivers, fiduciaries, and all other entities recognized at law by this City.

J. "Subcontractor" means any person other than an employee that enters into a Service Contract with a Service Contractor or recipient of City Assistance to assist the primary Service Contractor in performing a Service Contract.

Section 2.
Living wage and other provisions.

A. Applicability
Covered Employers shall pay no less than a living wage to their Covered Employees, provided that in the case of Covered Employees that are covered by state or local prevailing wage laws, Covered Employers shall pay the greater of the Living Wage pursuant to this law or said prevailing wage. Covered Employees shall also provide their Covered Employees the benefits required by this section, and shall comply with the other requirements of this section.

B. Amount of wage
The Living Wage shall be calculated on an hourly basis and shall be no less than $11.50 per hour with health benefits, as described in this Ordinance, or otherwise $13.00 per hour.

The Living Wage shall be upwardly adjusted each year according to the increase in the annual Cost-of-Living Adjustment (COLA) published by the Federal Social Security Administration.

The City shall publish a bulletin by July 1st of each year announcing the adjusted rates.  Said bulletin will be distributed by the Purchasing Department to all City agencies, departments and offices, Service Contractors and City Assistance recipients upon publication. 

   C.     Health benefits


Health benefits shall consist of the offer by the Covered Employer to its employees to pay at least $1.50 per hour towards the provision of health care benefits for employees and/or their dependents.  Proof of the provision of such benefits must be submitted to the Purchasing Department not later than 30 days after execution of the Service Contract or award of City Assistance to qualify for the wage rate in Section 4(B) for employees with health benefits. 
The health benefits amount shall be raised each year no later than July 1st in proportion to the COLA.

Sick Days

Covered employees shall receive paid sick leave. Such paid sick leave shall accrue (1) from the commencement of an employee's employment, (2) at a rate of one hour of paid sick leave for each forty hours worked by an employee, and (3) in one-hour increments up to a maximum of fifty-six hours per year.
D.
No reduction in collective bargaining wage rates

Nothing in this section shall be read to require or authorize any Covered Employer to reduce wages set by a collective bargaining agreement or required under any prevailing wage.

     E.   Cuts in non-wage benefits prohibited
No Covered Employer will fund wage increases required by this chapter, or otherwise respond to the provisions of this chapter, by reducing the health, insurance, pension, vacation, or other non-wage benefits of any of its employees.

F.    Notifying employees of their potential right to the federal earned income credit
Covered Employers shall inform employees making less than twelve dollars (12) per hour of their possible right to the federal earned income credit (EIC) under Section 32 of the Internal Revenue code of 1954, 26 U.S.C. 32, and shall make available to employees forms informing them about the EIC and forms required to secure advance EIC payments from the employer.

F. Non-Discrimination

All Service Contracts or other legally binding grants of City Assistance with Covered Employers or recipients of City Assistance under this law shall contain an agreement by said employers or said recipients not to discriminate on the basis of race, color, religion, sex, national origin, age, marital status, sexual preference, discharge from military service or handicap unrelated to job ability.

G.
Applicable Prevailing Wage Rates Shall Be Paid

In the case of Covered Employees employed performing work in the construction trades, the required wages and benefits shall be the aforedefined Living Wage and benefits, or the prevailing industry wages and benefits, whichever is higher.  The rates of the prevailing industry wages and benefits shall be those applicable under federal and state prevailing wage laws.
Section 3
Community Jobs

Covered Employers shall attempt to fill all new positions created as a result of a Service Contract or City Assistance with residents of the City of New Haven.  Toward that end, Covered Employers must sign a First Source Hiring Agreement with a Referral Agency.

(1) "Referral Agency" means any organized job registry and referral service operated by a non-profit organization or union, provided that the non-profit organization has the following:
an established community membership base, and a history of outreach and a strategy for outreach to historically under-employed and unemployed constituencies.

(2) No entity will qualify as a Referral Agency unless approved by the Living Wage Advisory Committee.

"First Source Hiring Agreement" means a signed agreement between a proposed or current Covered Employer and one or more Referral Agencies.  The First Source Agreement shall stipulate that (1) the Covered Employer shall first consider qualified individuals referred by Referral Agencies for any non-construction job openings created by the Service Contract or Assistance; (2) that Referral Agencies shall maintain a database of job opportunities subject to the New Haven Living Wage Ordinance and shall provide information on such job opportunities to all New Haven residents who receive services; and (3) that the Covered Employer commits to non-discrimination on the basis of race, color, religion, sex, national origin, age, marital status, sexual preference, discharge from military service or handicap unrelated to job ability.  

Section 4.
Responsibilities of Covered Employers 

     A.
Notice of Application for Service Contract or City Assistance

The City shall make known to any applicants for Service Contracts or for City Assistance which may be covered by this ordinance the requirements of this ordinance. Any and all Service Contracts or agreements to provide City Assistance shall be void, and no Service Contract or City Assistance shall be awarded, unless at least twenty-one days before the Service Contract or City Assistance is awarded, the Covered Employer files with the Purchasing Department of the City of New Haven, a publicly available application which shall include the following:

(1)  The name, address and telephone number of both the prospective Covered Employer, and if different, the specific project for which the Service Contract or City Assistance is sought;

(2)  A description of the project or service for which the Service Contract or City Assistance is sought.

(3)  A statement of projected number of employees, by job title, under the prospective Service Contract or project for which City Assistance is sought.

(4)  A statement of the projected wage levels of all Covered Employees in each of the years for which a Service Contract or City Assistance is sought.

(5)  A written commitment to pay all Covered Employees a living wage as defined by this section.

B.  
Payroll Record-keeping and Reporting
Each Covered Employer shall maintain payrolls for all Covered Employees and basic records relating thereto and shall preserve them for a period of three years.  The records shall contain: the zip code of each employee's place of residence, the number of hours worked each day, the gross wages, deduction made, actual wages paid, a record of fringe benefit payments, and any other data as may be required by the City from time to time.  

On a quarterly basis, each Covered Employer shall file with the City a complete payroll showing the Covered Employer's payroll records for each of its Covered Employees for one payroll period.  Upon request by the City, a Covered Employer shall produce for inspection and copying its payroll records for any or all of its Covered Employees for the prior three-year period.

C.  
Semi-Annual Reports from Covered Employers

Covered Employers shall provide publicly available semi-annual reports to the City of their employment activities, including the job title, health benefits, period of employment and wage rate of Covered Employees.

The City may adopt rules and regulations, subject to the approval of the Board of Aldermen, for the monitoring of compliance with this law including requiring additional documentary disclosure pursuant to this section.

Section 5.
Responsibility of the City

The City shall make known to all applicants for service contracts the covered by this ordinance the requirements of the this ordinance

Section 6
Compliance, Enforcement and Sanctions

A.  
Covered Employer Cooperation
Upon written notice received by the Covered Employer three business days prior to an on site inspection, the Covered Employer shall permit representatives from applicable departments to observe work being performed at, or in or on the project or matter for which the Covered Employer has received a Service Contract or City Assistance, to interview employees, and to examine the books and records of the Covered Employer relating to employment and payroll to determine if the Covered Employer is in compliance with the provisions of this section.

B.  
Posting
Upon hiring and by January 15 of each year, Covered Employers shall provide all employees with materials provided by the City informing them of their rights under this law.  Every Covered Employer shall post and keep in conspicuous places on its premises, where notices to employees and applications for employment are customarily posted, two copies of this ordinance or other materials designed by regulation, informing employees of their rights under this ordinance.

C.  
Grievance Procedure

An employee who believes that his or her employer is not complying with requirements of this section has the right to file a complaint with the Purchasing Department.  Complaints by Covered Employees of alleged violations may be made at any time and shall be investigated promptly by the Purchasing Department.  Written and oral statements made by an employee shall be treated as confidential and shall not be disclosed to the Covered Employer without the consent of the employee.

D.  
Administrative Enforcement by City
1.
Duties of the Purchasing Department


It shall be the responsibility of the Purchasing Department to examine payrolls as deemed necessary by said department to determine compliance and cause investigations to be made, as necessary to monitor compliance with the provisions of this law. 

The Purchasing Department shall promptly cause investigations to be made into complaints alleging non-compliance by Covered Employees.  The Purchasing Department may, in conjunction with the New Haven Board of Aldermen in accordance with the powers herein granted, require the production by the Covered Employer of such evidence as required to determine compliance.  

The Purchasing Department shall maintain records pertaining to all complaints, hearings, determinations and findings, and shall submit a regular report demonstrating compliance with this law to the Board of Aldermen by March 1st of each year. That report should include copies of all relevant documents including, but not limited to, the following: a list of covered employers, copies of relevant payroll documents, and the fiscal impact of this law on the City of New Haven and on New Haven residents.  Special reports and recommendations on significant issues pursuant to this law of interest to the Board of Aldermen and the public will be submitted as deemed appropriate.
            
2.  Sanctions
Where a violation of any provision of this law has been determined by the Purchasing Department, the Service Contractor or recipient of City Assistance will be given a written notice by the Purchasing Department. The Covered Employer or recipient of City Assistance shall be given the right to cure the violation within thirty days. Should the violation continue and/or no resolution is imminent, the City shall pursue all available legal remedies, including but not limited to any or all of the following penalties and relief:

(a)  Suspension and/or termination of the Service Contract, subcontract or financial      assistance agreement for cause;

(b)  Payback of any or all of the Service Contract or financial assistance awarded by the City of New Haven;

(c)  Deem the Covered Employer ineligible for future City Service Contracts or City Assistance until all penalties and restitution have been paid in full;

(d)  Deem the Covered Employer ineligible for future City Service Contracts or City Assistance for a period of two years;

(e)  A fine payable to New Haven in the sum of $99.00 for each day for each employee found not to have been paid in accordance with this law;

(f)  Wage restitution for each affected employee;

The Corporation Counsel shall promulgate procedures for legal enforcement of the      requirements of this law.

No remedy set forth in this law is intended to be exclusive or a prerequisite for asserting a claim for relief to enforce any rights hereunder in a court of law.  This law shall not be construed to limit an employee's right to bring a common law cause of action for wrongful termination.

3.  Covered Employer May Dispute Findings of Non-compliance
A Covered Employer may dispute a finding of non-compliance by requesting a hearing with the Purchasing Department, to present evidence to refute the allegation of non-compliance.  Upon evidence review and hearing, the Purchasing Department shall make a final determination on compliance.

E.  Enforcement by Private Right of Action
In addition to any other remedy provided by this section, an employee, an employee’s representative or any other aggrieved party claiming violation of this section may institute an action in a court of appropriate jurisdiction against any Covered Employer or other party alleged to have violated this ordinance and may be awarded:  (a) For failure to pay the Living Wage and other applicable benefits, back pay, other equitable or make-whole relief, and/or liquidated damages in the amount of $500 for each employee for each day during which the violation continued; (b) For any violation of this ordinance, including failure to pay the Living Wage and required benefits, failure to comply with other requirements of this ordinance, and retaliation for exercising rights provided hereunder, the court may award any appropriate remedy at law or equity, including but not limited to reinstatement, injunctive relief, compensatory damages and punitive damages.  The court shall award reasonable attorney's fees and costs to any complaining party who prevails in any such enforcement action.

Such action must be commenced within three years of the date on which the complainant became aware of the alleged violation.  No remedy set forth in this ordinance is intended to be exclusive or a prerequisite for asserting a claim for relief to enforce any rights hereunder in a court of law.  This ordinance shall not be construed to limit an employee’s right to bring a common law cause of action for wrongful termination.

Notwithstanding any inconsistent provision of this law or of any other general, special or local law, ordinance, charter or administrative code, an employee affected by this law shall not be barred from the right to recover the difference between the amount paid to the employee and the amount which should have been paid to the employee under the provision of this law because of the prior receipt by the employee without protest of wages paid or on account of the employee’s failure to state orally or in writing upon any payroll or receipt of which the employee is required to sign that the wages received by the employee are received under protest, or on account of the employee’s failure to indicate a protest against the amount, or that the amount so paid does not constitute payment in full of wages due the employee for the period covered by such payment.

Section 7.
Retaliation and discrimination barred.

A Covered Employer shall not discharge, reduce the compensation or otherwise discriminate against any employee or making a complaint, otherwise asserting his or her rights under this law, or participating in any of its proceedings.  The City of New Haven shall investigate allegations of retaliation or discrimination and shall, if found to be true, after notice and hearing, order appropriate relief, including restitution and reinstatement of a discharged employee with back pay to the date of the violation.

Section 8.
Living Wage Implementation and Enforcement Advisory Committee.

The Board of Aldermen hereby creates a living wage advisory committee which shall review the effectiveness of this law as to the creation and retention of family-supporting jobs in New Haven, and the securing of access to such jobs for low-and moderate income New Haven residents and shall further provide advice and counsel on living wage issues to the Board of Aldermen. This committee shall meet at least four times per year and shall advise the Board of Aldermen no later than January 1, 2011 of any changes recommended to the various threshold amounts of service contracts or City Assistance or benefit that govern the application of this law. Members of this committee shall serve a two year term.

The composition of the living wage advisory committee shall be comprised of nine members:   (1) Three members of the New Haven Board of Aldermen, selected by the President of the Board of Aldermen; (2) Three labor union representatives selected by labor union affiliates of the Greater New Haven Central Labor Council, including representation from one trade union and two service sector unions; (3) Three appointees of the Mayor of the City of New Haven.

The Committee shall be entitled to receive and inspect relevant records, including wage records and reports from the city and Covered Employers, in order to monitor compliance with this ordinance, recommend enforcement action where violations are found, and develop procedures for improving enforcement of the ordinance. The Committee shall be responsible for designating those entities that are approved Referral Agencies and for revoking that designation when appropriate.

The Committee shall also be entitled to recommend that recipients of City Assistance, their subcontractors or their tenants be exempt from being classified as a covered employer for the purposes of the Living Wage. They shall make these exemptions only after inspecting relevant records and hearing a presentation from the Economic Development Administrator on the reasons for and against an exemption. Such an exemption would require a 2/3 majority vote of the Committee and a subsequent 2/3 approval by the Board of Aldermen.

Section 9.
Non-Impairment of existing Service Contracts or City Assistance.

Nothing contained herein shall operate to impair any existing Service Contracts or awards of City Assistance. The provisions of this Ordinance shall apply to (a) a Service Contract entered into and City Assistance provided after the enactment of this law; or (b) a Service Contract amendment consummated after the enactment of this law which itself meets the defined requirements for coverage under this law; and (c) supplemental City Assistance or a renewal of City Assistance provided for after enactment of this law which itself meets the defined requirements for coverage under this law.

Section 10.
Implementing regulations.

The Purchasing Department shall promulgate rules and regulations for implementation consistent with this Chapter.  The proposed regulations shall be subject to public comment and approval by the Board of Aldermen before becoming final.

Section 11.
Severability.

In the event any provision of this local law shall be held invalid or unenforceable by any court of competent jurisdiction, such holding shall not invalidate or render unenforceable any other provisions hereof.

Section 12.
Effective date. 

This law shall take effect on July 1, 2011.
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