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.NOTICE OF APPEAL PROCEDURES e e netres oy os, STATE OF CONNECTICUT - 3 §

(HABEAS CORPUS) S AIE LS i CTICsT SUPERIOR COURT ,_{ &)
SR X 3 w4 Y RUILY l.:ub‘j". i ) e,

é?e?s. gg 5R§~\é539'.052-259b. 52:470 GA. 1Y wwwjud.ct.gov W
Pr. Bk, Sec. 43-30, 63-1, 63-5, 638, 63-7, 63-8, 66-1
JUCICIAL DISTRICT OF . ~ D.‘}TE OF DECISION BGCKET NO.
TOLLAND AT ROCKVILLE Wl gsifrdzo A S 02 TSR-CV 03-0004219-S
NAME OF PETITIONER NAME OF_RESPONDENT
GEORGE M, GOULD, #82915 WARDEN, STATE PRISON

1. Before you can appeal to the Connecticut Appeliate Court from the decision on your habeas carpus petition,
the following requirement must be met:
WITHIN TEN (10) DAYS FROM THE DATE OF DECISION, a request must be filed with efther the judge who
decided the case, or if said judge is unavailable to the judge of the Superior Court designated by the Chief Court
Administrator to certify that a question is involved in the decision which ought to be reviewed by the Appellate Court,
If you desire to appeal, you may use the bottom part of this form (Pelition for Cettification - Habeas Gorpus)
to make your raquest. (Connecticut General Statutes, Section 52-470)

2. WITHIN TWENTY (20) DAYS FROM THE ISSUANCE OF THE NOTICE TQ YOU on the petition for certification,
you have a right to file an appeal with the clerk of this court, (Connecticut Practice Book Sections 63-1, 80-1)
The court rule concemning extensions of this twenty (20) day appeal period is printed on the back/page 2 of this form.

3. Unless the court has granted you the relief described in item’4, you must pay the following fee when you appeal:
Entry fee of $250.00; and the court may order that you give security for costs. {Connecticut Practice Book, Section 63-3;
Connecticut General Statutes, Section 52-259),

4. If you desire to appeal, but you are indigent and either cannot pay the fees, costs and expenses listed in item 3 or afford
to obtain a lawyer, you have a right, BEFORE THE TWENTY (20) DAY PERIOD FOR APPEAL STATED INITEM 2 IS
OVER, to ask the court ta (1) appoint a lawyer for you and (2) allow you to appeal without payment of fees, costs and
expenses. Your request must be under oath and state the grounds upon which you prapose to appeal and the facts
concerning your financial status. You may use the attached form, JD-CR-73, to make this request. (Conngcticut
Practice Book, Sections 63-6 and 63-7, Connecticut General Statutes, Section 52-259b).

If you request the relief referred to in item 4 and your request is denied, but the judge certifies that a question is involved in

the decision which ought o be reviewed by the Appellate Court, you or # lawyer acting for you must file your appeal and pay

the expenses listed in item 3 within twenty (20) days from the issuance of the notice to you that your request for appointment

of an attorney or waiver of fees, costs and expenses was denied. {Connecticut Practice Book, Section 63-1).

STATE OF CONNECTICUT
PETITION FOR CERTIFICATION
(HABEAS CORPUS) SUPERIOR COURT
JD-CR-84A Rov, 3:05 C.G.S, 52+470, Pr. Bk, 801 www.jud.ct.gov
JUDICHAL DISTRICT OF DATE OF DECISION DOCKET NO,
TOLLAND AT ROGKVILLE 03/1712010 TSR-CV 03-0004219-S
NAME OF PETITIONER NAME OF RESPONDENT
GEORGE M. GOULD, #82915 WARDEN, STATE PRISON

TO: Judge STANLEY T.FUGER, JR. , who decided case or if said judge
{ﬁg:: E;,’Erd";ff is unavailable to the judge of the Superior Court designated by the Chief Court
Administrator to certify this matter.

The petitioner requests a certification that a question is invelved in the decision on my habeas corpus petition which ought to
be reviewed by the Connecticut Appellate Court. The grounds upon which | request certification are;

[ set forth in the Application for Waiver of Fees, Costs and Expenses and Appaintment of Counsel on Appeal, which
application (Form JD-CR-73) | am submitting with this petition, '

X (Specify grounds, attach additional sheets if necessary) (See attached sheet.)

NOTICE: This pefition must be mads within ten (10) days W Q O\ 2
from the date of decision and sent to the clerk of the SIGNED . /
Superior Court for the Judicial District named above. (PETITIONER) _ Ny
{SEE REVERS.EJPAGE 2 FOR CERTIFICATION)

Kl.vo PETZELT
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Sec. 66-1. Extenslon of Time

() Except as otherwise provided in these rules, the judge who tried the case may, for good cause shown,
extend the time limit provided for filing the appeal, except that such extension shall be of no effect if the time
within which the appeal must be taken is set by siatute and Is a time limit that the legisiature intended &s
a limit on the subject matter jurisdiction of the court to which the appeat is taken, In no event shall the trial
judge extend the time for filing the appeal 1o a date which is more than twenty days from the expiration date of
the appeal period. Where a motion for extenslon of the period of fime within which to appeal has baen fied at
least ten days befare expiration of the time limit sought to be extended, the party seeking 1o appeal shall have
no less than ten days from issuance of notice of denial of the motion to file the appeal...

(b) If an appeal has been filed, the time provided for taking any step necessary {0 prasecute or defend the appeal
may be extended by the court in which the appeal is pending.

(¢} (1) Extensions shall ba granted only upan a written mation filed with thé clerk of the tial coutt, in the case of a
preappeal motion, and with the appellate clerk, in the case of a postappeal motion. The motion, only an original
of which need be filed, should set forth the reason for the requested extension, and shall he accompanied by
a certification that complies with Section 82-7, but also indicates that & copy of the motion has been mailed to
each of the movant's clients. The moving party shall also include a statement as to whether the other parties

consent or object to the motion. A motion for extension of time fo file a brief must specify the current status of
the brief or preparations therefor, indicate the estimated date of completion, and, in criminal cases, state
whether the defendant is incarcerated as a result of the proceeding in which the appeal has been taken.

(2) The appellate clerk is authorized to grant or deny motions for extension of time: promptly upon their filing.
Motlons for extension of fime to complete any step necessary to prosecute or defend the appeal, to move
for or oppose a motion for reconsideratian, or to petition for or oppose a petition for certification will not be
granted except for good cause. Claims of good cause shall be raised promptly after the cause arises,

() An opposing party who ebjects to a motion for extension of time filed pursuant to (b) above shall file an
objection with reasons in support thereof with the appellate clerk within five days from the filing of the motion,

(4) A motion for extension of time shall be filed at least ten days before the expiration of the time limit sought
to be extended or, if the cause for such extension arises during the ten day period, as soon as reasonably
possible after such cause has arisen. No motion under this rule shall be granted unless it is filed before
the time limit sought to be extended by such motion has expired. =

(5) Any action by the trial court judge pursuant to (a) above or the appeilate clerk pursuant to (¢} (2) above
is reviewable pursuant to Section 66-6, :

CERTIFICATION AND NOTICE @5

"It is hereby certified that a question is involved in the decision on the petition for habeas corpus which ought to be
reviewed by the Appeliate Court and the foregoing Petition for Certification is GRANTED.

O The foregoing Petition for Certification is hereby DENIED.
— A ~

1 N Fi) B/\ a
BY ng :iT EF'n‘ or fypt ngme of Judge) 0,5( a) ‘ EE m W DATE NOTICE ISSUED
1 s
P TN ( M *D ‘I‘ o pull
‘ ) / o B
NAME AND ADDRESS OF PETITIONER

To: [ S

MICHAEL E. O'HARE, Supv. ASA

OFFICE OF THE CHIEF STATE'S ATTORNEY
300 CORPORATE PLACE

ROCKY HILL, CT 08067

L -l

EQLD .
JO-CR-84 (back/page 2) Rev. 3-05 (PAGE 20F 2)
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Grounds for Appeal

1. Whether the habeas éourt erred in excluding evidence offered by the respondent
pertaining to the circumstances surrounding Doreen Stiles' recantation of her prior
sworn statement and her testimony at the petitioners’ criminal trial.

2. Whether the habeas court erred in excluding evidence offered to impeach the
credibility of Doreen Stiles at the hearing on the petitioner's habeas corpus petition.

3. Whether the habeas court erred in admitting evidence of third party culpability atthe
hearing on the petitioner's habeas corpus petition.

4., Whether the faciual findings on which the habeas court based its decision were
clearly erroneous.

5. Whether the habeas court erred in ruling that the petitioner was actually innocent
in the absence of “clear and convincing evidence that . . . [the petitioner] is actually

innocent of the crime of which he stands convicted." Miller v. Commigsioner of

Carrection, 242 Conn. 745, 747 (1997).
6. Whether the habeas court erred in deciding claims “not raised in the petition”; Cupe

v. Commissioner of Correction, 68 Conn. App. 262, 267-68, cert. denied, 260 Conn.

908 (2002); and g'ranting relief based on those claims.

7. Whether the habeas court erred in orderihg that the arrest warrant issued for thé
petitioner be vacated.

8. Whether the habeas court erred in ordering that the finding of probable cause
regarding the petitioner be vacated.

9. Such other grounds as become apparent upon further review of the habeas court’s

decision and the record of this case.
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CERTIFICATION
| hereby certify that copies of this document were mailed, first class postage
prepaid, to Attorney Peter Tsimbidaros, P.O. 320482, Fairfield, Connecticut 06825;
Attorney Joseph Visone, 41 Miscoe Road, Mendon, Massachusetts 01756; Starble &
Harris, LLC, Avon Park South, One Darling Drive, Avon, Connecticut 06001; and Senior
Assistant State’s Attorney John M. Waddock, Office of the State’s Attorney, 245 Church
Street, New Haven, Connecticut 06510, on March 19, 2010.

Wi 2 € Sl

MICHAEL E. O'HARE
Supervisory Assistant State’s Aftorney
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PETITIONER'S MOTION TO TERMINATE THE STAY -

J -

[ B
HER

¥
Now comes the petitioner in the above captioned matter and respéé*?ui 'v mﬁvéi's;-' ﬁiis

Honorable Court, Fuger, J., pursuant to Practice Book §§61-11( ¢ ); Gi‘I 1 ‘fd) to
terminate the stay of execution of the Habeas Court’s Judgment. Asg Ff"rsons ther?:lcﬁ

O i
the fair administration of justice requires that the petitioner, who is infecent, mus’g hé

B,
3 . P )
. 1)

released from his illegal confinement. R 5
The petitioner filed a petition for a writ of habeas corpus in the Sup»rmr Cour"‘ *
Judicial District of Tolland claiming that he was actually innocent of thp charges f'nar
which he was convicted. The Court, Fuger, J., after a hearing, grantéd tba petntmﬁ ‘
finding that the petitioner herein was actually innocent of the chargera Thm.couﬁ ‘fuﬁher
vacated the finding of probable cause, the sentences imposed, the arresf warranis and
ordered the unconditional and immediate release of the petitioner. ‘Fhr*rmfter, tf‘ﬁa j
Respondent filed a motion for review of the Habeas Court's specifi¢’ ﬁndmg that 1h|=*|

automatic stay provisions of Practice Book § 61-11 did not apply m. lh@ iratarit C'-it:ei.

The Appellate Court has granted the Respondent's motion and has n'aw rxrderec’ 1?1&

S 'mﬂcr'
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Habeas Court to comply with the provisions of Practice Book §61-11... . b

-t

Practice Book §§ 61-11( ¢ ) and 61-11 (d) vests authority in the une‘rmr C?)uﬁ"t

specifically the judge who tned the case, to terminated the stay if the. ( sourd, elthdr z:\fter
l

a hearing or sua sponfe finds that the "falr administration of justice remurfls theﬁ the
stay be terminated and the judgment of the Court be placed into full e"ﬂecﬁ h t

R B

In the instant case, after a 16 day habeas trial in which all perCiprPnf wrtneéses

recanted, and the petitioners had proven to this Court by clear and :cnﬂ -«mc.ing. evkdance
L I

that the petitioners were innocent, this Court held that a manifest m}uaﬂm had ork:uqred
and ordered the petitioner's released. Accordingly, the interests of jx,lsstfm requlrsbds that
the Habeas Court terminate the stay, and release the petitioner frorn_ his ;.!Iggai . _

confinement. BT

"

i

{

Respectfully Submifted P

The Petitioner ' R

Geor ! L -'; 4

By His Attorney ~—. / T

' Joseph Visoné I
Special Public Deﬁander L
JIN 416585 : S
41 Miscoe Rd. -~ 1
Menden, MA. 01756 - ¢
Tel: (508) 634-99};7 : Co
Fax:(508) 534~99 7’

.

oo

Certification 'gg SRR

4
it s hereby certified that the foregoing was faxed this 22™ day of Mear\h v?O'fD"ba _ {
counse! for the respondent, SASA Michael O’'Hare, c/o Chief State's Aitorney’ s, f’bﬁ' e

300 Corporate Place, Rocky Hill, CT. 06067, ]
/:_"/"—':Q%’"‘” |

Joseph Visone ' : ':
Commissioner of thc* Supenor Churt
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I
ORDER ‘}j

The Court, having considered the petitioner’s motion to terminate the 'st.:iv nl‘ 3udgrm}‘3t
- e 1
it is hereby ordered that the petitianer's motion to terminate the stay'is ! -
v -
. r N

GRANTED: | SRS I

DENIED: | R

BY THE COURT

o

&

<
X_

[ WA

PO, S S,

J VU L DUR

vd THeEBLeaoeT L . . oNd  Bs: E@ @TZEE~EE ae=l=2




03/24/2010 WED 12:30 FAX . @009

Docket Nos.: CV05-4000409 & CGV03-0004219

George Gould }  State of Connecticut
Inmate # 82915 }  Superior Court
Ronald Taylor }
Inmate #244605 )
Vs, }  Judicial District of Tolland
| } at Somers
Commissioner of Correction }
- State of Connecticut } March 24, 2010

ORDERS ON RESPONDENT’S PETITION FOR CERTIFICATION TO APPEAL
AND MOTION FOR RELIEF FROM AUTOMATIC STAY DURING PENDENCY OF
APPEAT,

First, the Respondent’s petition for certification to appeal is granted.

Second, as to the Petitioners’ motion to dissolve the automatic stay, the Court shall partially
dissolve the antomatic stay, but only as to that portion of its March 17, 2010 relief that ordered the
Petitionexs” sentences vacated and the convictions set aside. The Respondent shall, therefore, release
the Petiioners from confinement. However, given that the Respondent has petitioned for
certification to appeal and this Court’s granting of same, the Petitioners are to be conditionally
released and admitted to bail until all of the appeals are concluded. If this Court’s judgment and
order is reversed and set aside, then the Petitioners shall, within twenty-four hours, report to the
Respondent to recommence the service of the remaining portion of the adjudged sentences. As far

- as the conditions of the petitioners’ release during the pendency of the appeals this Court shall
require each Petitioner to: (a) post a $100,000.00 non-surety bond, (b) remain within the confines of
the state of Connecticut, (c) report by telephone to the Bail Commissioners at the Judicial District of
Tolland once per week, and (d) be placed on a GPS enabled electronic monitoring system. The
motion to dissolve the automatic stay is, therefore, denied in all other respects.

Itis so ordered.. This Order js, per PB §61-14, stayed for ten days.

/’MWQ

S. T. Fuger, Jr. ,J
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Docket No. CV(5-4000408 S
Dacket No. CV03-0004219 S

RONALD TAYLOR _
V. : SUPERIOR COURT

COMMISSIONER OF CORRECTION

: JUDICIAL DISTRICT OF TOLLAND
GEORGE M. GOULD
v, : MARCH 23, 2010

COMMISSIONER OF CORRECTION

RESPONDENT'S OBJECTION TO MOTIONS TO TERMINATE STAY

The respondent-commissioner hereby objects to the motions to {erminate .the stay
filed by the hetiﬂoners in this case. The petitioners seek an order terminating the stay
pursuant to the provisions of Practice Book § 61-11(c). The petitioners contend that the
"due administration of justice” requires termination of the stay and their immediate reiease
from confinement, The petitioners’ motions should be denied because they cannot meset
the requirements for the terrﬁination of a stay set forth in Practice Book § 61-11(c).
Moreover, if the court concludes that the intetests of justice require the immediate release
of the petitioners, it should do so by admitting them to ball and setting reasonable
conditions upon their release.

I PROCEDURAL BACKGROUND

After trial by jury in the Judicial District of New Haven the petitioners were convicted

of felony murder, in violation of General Statutes §53é—54c; robbery in the first degree, in

violation of General Statutes §53a-134; attempted robbery in the first degree, in violation

(1) (6599 08TECT H
TGR
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of General Statutes §§ 53a-~134 and 5§3a-49; and conspiracy o commit robbery'in the first
degree, in violation of General Statutes §§53a-~134 and 53a-48. The trial court, Fracasse,
J., sentenced each petitioner to a total effective sentence ofimprisonment for eighty years.
The petitioners appealed and his convictions were affirmed by the Connecticut Supreme
Court. Statg v. Gouid, 241 Conn. 1 (1997).

Thereafter, the petitioners filed 2 habeas corpus pstition claiming that they had been
denied theirright to the effective assistance of counsel and that they were actually innecent
of the crimes of which they were convicted. On March 17, 2010, faliowing a joint hearing,
this court denied the petitioners ¢laim of ineffective assistance of counsel but found that
they were actually innocent. Memorandum of Decision at 48.

I ARGUMENT

The petitioners’ motions to terminate the stayinthis case should be denied because
they cannot meet the requirements for the termination of a stay set forth in Practice Book
§ 61-11(c). If, however, this court concludes that the interests of justice reguire the
immediate release of the petitioners, it should qo so by admitting the petitioners to bail and
setting reasonable conditions upon their release,

A. - The Petitioners Cannot Meet the Requirements for
Terminating a Stay Under Practice Bock § 61-11(c)

Practice Book § 61-11(a) provides that when an appeal is filed, "proceedings to
enforce o carty out the judgment ... shall be stayed until the final determinatjon of the
cause...." Under Practice Book § 61-11(¢), the trial court has discretion fo vacate a stay
pending appeal only in two limited circumstances. These ave: “(1) ... the appeal is taken

only, for delay or (2) the due administration of justice so requires. Here, the respondent

2
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“ is seeking to uphold a presumptively valid conviction for an extremely serious crime. Thus,
it cannot seriously be contended that the respondent’s appeal is only far the purposes of

delay. See Summerville v Warden, 229 Conn. 307 423, 641 A.2d 1358 (1994) (in habeas

proceeding, petitioner comes before court not as one who ia innocent but as one who has
been convicted by due process of law). Thus, the habeas court should vacate a stay
pending appeal only when “the due administration of justice so requires.”

In Griffin Hospital v. Commission on Hospitals and Health Care, 196 Conn.
451(1985), the Supreme Court identified four factors to be considered in weighing issues
involving “the due administration of justice.” These factors are: "(1) the likelihood that the
defendant will prevail on appeal; {2) the irreparability of the harm to be suffered from the
gexecution of the }ﬁdgment; (3) the efiect of the stay on other parties to the proceeding; and
(4) the public interest.” Id., at 438. In this case, each factor militates toward keeping the
stay in place.

First, it is likely that the respondent will prevail on appeal. This court granted the
petitioners habeas corpus relief on the basis that they had established their actual
H innocence of the crimes of which they were convicted. The court noted that the testimany
of Doreen Stiles, one of the recanting withesses in this case, “is the keystone of the
) evidence.upon which [the petitioner's] convictions rest.” Memarandum of Decision at 48.
! The court granted the petitioners relief on the basis that Stiles’ testimony “simply cannat
be true." [d. Thus, this court found that the petitioners had established actual innocence
'l based on its conclusion that the evidence presented at trial was insufficient ta establish the
petitioner's guilt. It is clear, however, that a showing of actual innocence requires

p substantially more.
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in Miller vy, Commissioner of Correction, 242 Conn. 745 (1997), the Connecticut

Supreme Court articulated the standard of proof for a claim of actual innocence in a

habeas corpus case. The court held that:

[Tlhe proper standard forevaluating a freestanding claim of acfual innocence

is two-fold. First, the petitioner must establish by clear and convincing

evidence that . . . he is actually innocent of the crime of which he stands

convicted. Second, the petitioner must also establish that, after considering

all of that evidence and the inferences drawn therefrom as the habeas court

did, no reasonable fact finder would find the petitioner guilty of the crime.”

Id. at 747.
Miller, supra, 747. Thus, in order to prevail on his claim, the petitioner must present “an
exceedingly persuasive case that [he] is actually innocent.” Id,, at 798, gueting Ex Parte
Elizondo, 947 S.W.2d 202, 206 (Tex. Crim. App. 1996). Here, the avidence befare the
court falls far short of establishing this first prong of the Miller test. Accordingly, the court's
ruling on the petitioner's claim of actual innocence will not withstand appellate review,

Moreover, because of the sweeping nature of the court’s ruling, termination of the
stay would require the petitioners’ release from confinement without any court being able
to exercise jurigdiction over them. This would permit the petitioners to leave the state or
to take other action that would make it difficult for the state to exercise jurisdiction over
themn in the event that this court's ruling is subsequently overtumed on appeal. If the
petitioners were to absent themselves from the state orto go into hiding, the respondent’s
interests wouid certainly be harmed. Whare there are no third parties to the proceeding,
as in this case, the equities favor keepling the stay in place pending appeal. See Popsii v.
Popsil, 1889 WL 130595 (Cann. Super. 1998). Finally, the public interest is clearly served

by keeping dangerous and violent criminals incarcerated,
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B. If the Interests of J ustlceé Require the Immediate Release
of the Petitioners, this Gourt Should Admit them to Bait
and Release them Subject to Reasonable Conditions
It is clear under both common Eavéf and General Statutes § 54-63f that a court may
admit an individual o bail pending a direi:ct appeal. Accordingly, a habeas court "has an
inherent power to issue an order admititing a petitioner to bail." Gaines v. Manson, 194
Conn. 510, 529 (1984).
An order admitting the petitioneés to bail would allow them to be released from
prison during the pendency of the reéspondent‘s éppeal. It would also address the
respondent’s congerns by requiring theé petif%oners to remain under the jurisdiction and

supervision of the court, Imposing reasonable conditions on their release would ensure

that the petitioners will be available if it ﬁecomes necessary for them to be returned to the

respondent's custody. Indeed, In Mi!lg[\?/. Warden, State Prison, Docket No. CV92-15668S,
Judicial District of Tblland (1996 WL 2222404), this was precisely the action taken by Judge
Bishop after ruling that the petitioner héd establishéd his claim of actual innocence.
Accordingly, if this court deteémines that the interests of justice require the
immediate release of the petitioners frofm confinement, then admitting them to bail would

be the most appropriate way to achievé that result.-
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WHEREFQRE, this court should sustain the respondent's objection and deny the

petitioner's motion to terminate the stay |n this case pursuant to Practice Book § 61-11(c).

Respectfully submitted,

 BRIAN K. MURPHY
 COMMISSIONER OF CORRECTION
| STATE OF CONNECTICUT

RESPONDENT |
 WodaeE. O/(éjzg

By::
' MICHAEL E. O'HARE
. Supervisory Assistant State's Attarney
| Civll Litigation Bureau
. Office of the Chief State's Attorney
{ 300 Corporate Place
. Rocky Hill, Connecticut 0606
. Telephone: (860) 258-5807
. Facsimile: (B60) 258-5968
. E-mall: michael.ohare@po.state.ct.us
. Juris No. 402480

EOBDER

The respondent’s abjection to tléwe petitioner's motion to terminate the stay in this

case, having been considered, is hereiay ORDERED:

SUSTAINED

OVERRULED

=

JUDGE: (’gﬁ(ﬁ. j“> 31}({)

M

CLERK:

Ass'F
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ERiTIFICATION

The undersigned attorney hereby certifies that a copy of this document was faxed
! and mailed, first class postage prepaid, to Altomey PeterTsumbldaros P. Q. Box, 320482
Fairfield, Connecticut, OSBZS,TeIephong. (203) 333-5111, Fax: (203) 333-5111; Attomey
Joseph Visone, 41 Miscoe Road, Mendéan, Massachusetts 01756, Telephone: (508) 634-
| 9957"; Starble & Harris, LLC, Avon Pafrk South, One Darling Drive, Avon, Connecticut
06001, Telephone (880) 678-7775; afnd Senior Assistant State’s Aftorney .John M.
Waddock, Office of the State's Attoméy, 245 Church Street, New Haven, Connecticut
06510, Telephone. (203) 6823, Fax: (203) 789-6400, on March 23, 2009,

Wik, 8. Ok

. MICHAEL E. O'HARE
Supervisory Assistant State's Attorney




