
 
UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF CONNECTICUT 
 
 
 
J.S.R., by and through his next  : 
Friend Joshua Perry    : 
   Plaintiff  : 
      : 
 v.     : C.A. No. 3:18cv1106 (VAB) 
      : 
JEFFERSON B. SESSIONS, III, Attorney : 
General of the United States, et al  : 
 
_____________________________________ 
 
V.F.B., by and through her next  : 
Friend Joshua Perry    : 
   Plaintiff  : 
      : 
 v.     : C.A. No. 3:18cv1110 (VAB) 
      : 
JEFFERSON B. SESSIONS, III, Attorney : 
General of the United States, et al  : 
 
 

OBJECTION TO MOTION FOR WRIT 
OF HABEAS CORPUS AD TESTIFICANDUM 

 
 
I. Introduction 
 
 28 U.S.C. § 2241(c)(5), in conjunction with 28 U.S.C. § 1651(a),1 permits a federal court, 

when necessary, to issue a writ of habeas corpus ad testificandum. The purpose of this writ is to 

direct the custodian of a prisoner to produce the prisoner for appearance as a witness in court.  The 

                                                           
1  28 U.S.C. §  1651(a) states that “[t]he Supreme Court and all courts established by Act of Congress 
may issue all writs necessary or appropriate in aid of their respective jurisdictions and agreeable to the 
usages and principles of law.” 
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decision to issue a writ of habeas corpus ad testificandum, however is committed to the discretion 

of the district court.  See Atkins v. City of New York, 856 F. Supp. 755, 757 (E.D.N.Y. 1994).  In 

determining whether to issue a writ of habeas corpus ad testificandum, 

the district court [should] consider such factors as[:] whether the [individual’s] 
presence will substantially further the resolution of the case, the security risks 
presented by the [individual’s] presence, the expense of transportation and 
safekeeping, whether the suit can be stayed until the [individual] is released without 
prejudice to the cause asserted and whether reasonable alternatives to the 
[individual’s] attendance exist which would satisfy the needs of the litigants. 
 

Twitty v. Ashcroft, 712 F. Supp. 2d 30, 31 (D. Conn. 2009) (citing Ballard v. Spradley, 557 F.2d 

476, 480 (5th Cir. 1997); Haywood v. Hudson, No. CV-90-3287, 1993 WL 150317, at *1 

(E.D.N.Y. Apr. 23, 1993); Miles v. Evans, 591 F. Supp. 623, 625 (D.C. Ga. 1984)).   

 Defendants oppose Plaintiffs’ Motion for a Writ of Habeas Corpus Ad Testificandum, 

directing Defendants to produce their respective Parents at the hearing on Plaintiffs’ Motion for a 

Temporary Restraining Order and/or Preliminary Injunction scheduled for July 11, 2018, at 11:30 

a.m.   As you will see from the arguments raised below, there is already a process, which Plaintiffs 

and their Parents are part of, for reunification.  Additionally, the Defendants have and will continue 

to offer to facilitate conferences between Plaintiffs, Plaintiffs’ Parents, and Plaintiffs’ counsel to 

that they may discuss litigation strategies for Plaintiffs.  Plaintiff J.S.R.’s father is currently being 

detained in immigration custody in Pearsall, Texas.2  Plaintiff V.F.B.’s mother is currently being 

                                                           
2  Plaintiffs’ counsel claim that the law firm of Ropes and Gray represents J.S.R.’s father in his 
immigration proceedings.  See Docket No. 19 at ¶ 9.  However, the Defendants have scoured the 
Immigration Court pleadings and could not find any notice or other document entering the appearance of 
Ropes and Grey on behalf of J.S.R.’s father in the Immigration Court in Texas.  Furthermore, Defendants 
have confirmed that no notice of appearance or any other document which could be perceived as an entry 
of appearance by Ropes and Gray on behalf of J.S.R.’s father has been filed with ICE at the detention 
facility at Port Isabel or elsewhere.    
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detained in immigration custody in Encinal, Texas.3  Availability of reasonable alternatives 

counsels the denial of the writ.  

II. Argument 

 A. Plaintiffs do not State a Basis for the Need for an Issuance of a Writ of Habeas 
  Ad Testificandum 
 
 The personal appearance of Plaintiffs’ Parents is not necessary for the Court to conduct an 

adequate hearing.  The issue before the Court, as alleged by Plaintiffs, is whether their 

constitutional rights have been violated by their separation from their Parents.  Specifically, 

Plaintiffs allege that their placement in a residential facility violates 1) their substantive due 

process rights; 2) their procedural due process rights; 3) Section 504 of the Rehabilitation Act; 4) 

the Administrative Procedure Act; 5) the Equal Protection Clause; or 6) the Declaratory Judgment 

Act.  The relief sought by the child Plaintiffs is unification with their Parents. 

 In opposition to the Motion for a Temporary Restraining Order and/or Preliminary 

Injunction, the Defendants will argue that this Court lacks jurisdiction over any request to release 

Plaintiffs’ Parents, as the Parents are not plaintiffs in this case, are subject to mandatory detention, 

and are detained by U.S. Immigration and Customs Enforcement (“ICE”) in Texas, outside the 

jurisdiction of this court.  Additionally, the Ninth Circuit has plainly found that the Flores4  

Settlement Agreement, which addresses the procedures and practices that govern the legacy 

                                                           
3   On July 5, 2018, we were also advised that the Executive Office for Immigration Review (the 
“Immigration Court”) has scheduled V.F.B.’s mother for a hearing on July 10, 2018, before Immigration 
Judge Meredith Tyrakoski at the PEARSALL IMMIGRATION COURT,  566 Veterans Drive, Pearsall, 
TX 78061, at 10:00 a.m.  Should the Court order V.F.B.’s appearance in Bridgeport, CT, the Defendants 
will request that this hearing be continued.    However, the Immigration Court in Texas might insist that 
the hearing take place through video teleconferencing communications (“VTC”) as Immigration Courts 
frequently conduct hearings using this technology.  If this remote conferencing is ordered, the Defendants 
will facilitate V.F.B.’s mother’s attendance in immigration court through VTC from Boston. 
 
4 Reno v. Flores, 507 U.S. 292, 294-95 (1993).   
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Immigration and Naturalization Service’s (“INS”) decision to release or detain unaccompanied 

minors and to whom they should or may be released, does not provide any right to release for 

adults.  The Defendants will also argue that the liberty interests for these minor Plaintiffs are not 

absolute, and must be considered in light of the fact that Plaintiffs’ Parents are lawfully in 

immigration custody.  Lastly, and most importantly, the Defendants urge the Court to let the 

process of reunification, as ordered by the Court in Ms. L., et al v. ICE, et al, Case No. 18-cv-0428 

(S.D. Cal.), take place. 

 The writ of habeas corpus “shall not extend to a [detainee] unless … (5) it is necessary to 

bring him into court to testify or for trial.”  28 U.S.C. § 2241(c)(5).  Based on the claims presented 

by Plaintiffs and the anticipated arguments from the Defendants, the Defendants contend that the 

appearances of Plaintiffs’ Parents are not necessary for the Court to address the issues outlined 

above.  However, Plaintiffs maintain that Plaintiffs’ Parents’ testimony is necessary for two 

reasons. 

 First, Plaintiffs’ counsel claim that the presence of Plaintiffs’ Parents is necessary so that 

Plaintiffs can make certain decisions with respect to their custody.  Namely, Plaintiffs’ counsel 

claim that the Plaintiffs need to choose whether they should reunite with their Parents in an 

immigration family detention center or whether they should seek release to an appropriate 

sponsor.5  However, Plaintiffs do not explain why these discussions cannot take place via 

                                                           
5  Although Plaintiff J.S.R.’s uncle was made aware of the need to submit a sponsorship application on 
June 16, 2018, the uncle has failed to follow up to obtain and complete an application since that time.  See 
Declaration of James S. De La Cruz, Senior Field Program Specialist Supervisor for the Office of 
Refugee Resettlement, Administration for Children and Families, Department of Health and Human 
Services, attached hereto as Exhibit A, at ¶ 14.  To date, there has been no sponsorship application 
received on behalf of Plaintiff V.F.B. nor has a sponsorship application been requested.   Id. at 15. 
 
    Statutes and regulations require that all sponsorship applications be vetted to ensure the safety and 
suitability of the prospective sponsors and the setting where those sponsors plan to live and care for the 
child.  Id. at ¶  13.  The adjudication process of sponsorship applications takes time.   
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telephone or video teleconferencing which conferences the Defendants have offered to facilitate 

even prior to the Court hearing scheduled for July 11, 2018.   Additionally, the Defendants have 

already conceded that Plaintiffs’ Parents have been deemed part of the class as identified by the 

Court in Ms. L., et al v. ICE, et al, Case No. 18-cv-0428 (S.D. Cal.), which litigation alleged the 

same type of trauma as claimed here.  The Defendants have also advised Plaintiffs’ counsel and 

the Court that the Department of Health and Human Services, Office of Refugee Resettlement, 

(“HHS/ORR” or “ORR”), fully intends to comply with the court order entered in the Ms. L case 

and any changes thereto mandated by that Court and are currently implementing the plan to reunify 

up to 3,000 children by July 26, 2018.  The Defendants are working diligently to effectuate all 

these reunifications on this very tight timeframe.  Once the final plan for reunifying Plaintiffs with 

their Parents is in place, that information will be communicated to Plaintiffs by the case managers 

and staff at the ORR facility where the Plaintiffs are housed.  Additionally, reunification would 

not foreclose a subsequent sponsorship application.  Once Plaintiffs are reunited with their Parents 

as ordered by the Ms. L. Court in California, Plaintiffs could always seek release to an approved 

sponsor since reunification does not prevent a potential sponsor from applying to gain custody.   

 Second, Plaintiffs aver that the testimony of the Parents at the July 11, 2018, hearing is 

necessary to discuss the emotional trauma caused by the separation from their Parents.  Plaintiffs 

claim that their Parents’ testimony regarding their welfare is necessary in light of the medical 

reports of the Children’s Psychiatric Inpatient Service at Yale-New Haven Children’s Hospital, 

attached as exhibits to the Memorandum of Law filed in Support of the Writ of Habeas Ad 

Testificandum.  See Docket Nos. 18-5 and 18-6.   

 Once a referring agency such as the Department of Homeland Security (DHS) refers a child 

to HHS/ORR, as an Unaccompanied Alien Child, regardless whether the child originally came 
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across the border alone or was separated from a parent by DHS, it is the policy of HHS/ORR to 

adhere to the requirements in the William Wilberforce Trafficking Victims Protection 

Reauthorization Act of 2008 (TVPRA), 8 U.S.C. § 1232(c)(3).   Exhibit A at ¶ 2.  In accordance 

with the TVPRA, ORR follows child welfare best practices to place a “child in the least restrictive 

setting appropriate for the child,” subject to the considerations of danger to self, danger to the 

community and risk of flight.  8 U.S.C. § 1232(c)(2)(A); ORR Guide to Children Entering the 

United States Unaccompanied (ORR Guide), at Section 1.1 (Summary of Policies for Placement 

and Transfer of Unaccompanied Alien Children in ORR Care Provider Facilities) (available at 

https://www.acf.hhs.gov/orr/resource/children-entering-the-united-states-unaccompanied).  

Exhibit A at ¶ 3.  ORR provides grants to numerous types of care providers, including foster care 

providers and shelter-care group home type shelters in order to meet the needs of unaccompanied 

minors in ORR care and custody.   Exhibit A at ¶ 3 and  ORR Guide, at Section 1.2 (ORR Standards 

for Placement and Transfer Decisions).   

 Plaintiff J.S.R., a 9-year old boy, is currently in the care and custody of ORR and has been 

housed by Noank Community Support Services, Inc. (“Noank”) in a less restrictive shelter facility 

in the coastal town of Mystic, Connecticut since June 13, 2018.  Exhibit A at ¶ 4.  The shelter is 

licensed by the State of Connecticut to provide residential care to children.  Id.  At Noank, Plaintiff 

J.S.R. receives a variety of case management, clinical, educational and medical services while in 

care.  Id.  Plaintiff V.F.B., a 14-year old girl, is likewise currently in the care and custody of ORR 

and has also been housed by Noank since May 14, 2018.  Exhibit A at ¶ 5.    At Noank, Plaintiff 

V.F.B. also receives a variety of case management, clinical, educational and medical services 

while in care.  Id. 
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  At Noank, all children in care, including Plaintiffs, receive certain mandatory mental and 

emotional health services, such as weekly individual counseling.  Exhibit A at ¶  6.  Topics of such 

counseling include (but are not limited to) adjustment, separation anxiety, trauma, peer/adult 

relationships, anger management, self-esteem, grief and loss, educational or vocational aspirations, 

and setting realistic expectations and goals.  Id.  The clinician working with each child conducts 

ongoing mental health assessments to identify any and all signs of mental illness.  Group therapy 

services are also offered to each child twice a week.  Id.  Topics of such therapy include (but are 

not limited to) social anxiety, teamwork, adapting to life in the United States, bullying, problem 

solving, abuse or neglect, goal setting, and various independent living skills (time management, 

personal care, etc.).  Id.    

 If a child’s clinical assessment indicates mental health concerns, a care provider, such as 

Noank, will seek outside resources and will make the necessary referrals for either a psychological 

or psychiatric evaluation, and/or psychotropic medication monitoring of the child.  Exhibit A at ¶ 

7.  In addition, a medical provider screens each child to determine his or her individual mental 

health needs and/or treatment.  Id. 

 Prior to filing the complaints in this case, no one, including Plaintiffs’ counsel, made a 

request for reasonable accommodations for the children.  Exhibit A at ¶ 9.  Since the filing of the 

complaints, there have been 4 requests for accommodation and 1 suggested alternative.  See July 

3, 2018, email and letters from Connecticut Legal Services to the United States Attorney’s Office, 

attached hereto as Exhibit B.  Not one of the requests made this week by Plaintiffs’ counsel sought 

medical treatment for the Plaintiffs.  Id.  To date, Plaintiffs have not provided ORR, or the facility 

caring for the children, copies of the reports from the evaluations conducted by doctors from Yale 

on July 1, 2018.  Exhibit A at ¶ 8.  The first time that ORR has seen these reports is when they 
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were submitted by Plaintiffs in support of their Motion for a Writ of Habeas Ad Testificandum.  

Exhibit A at ¶ 8.  Additionally, Plaintiffs’ counsel has not requested the scheduling of continued 

trauma-informed psychotherapeutic interventions, as recommended by the doctors at Yale.  

Exhibit A at ¶ 9.  Plaintiffs do not explain why the presence of their Parents is necessary to consider 

the various options which include sponsorship, when their own doctors state that the only treatment 

remedy conducive to healing the Plaintiffs is reunification with their Parents – an endeavor the 

Defendants are actively trying to accomplish.   

 The Defendants are certainly willing to produce the Plaintiffs for hearing on July 11, 2018.  

The Defendants will also arrange phone calls between Plaintiffs and their Parents prior to the 

hearing scheduled for July 11, 2018, so that they can discuss their cases and make decisions on 

how to proceed.  As mentioned above, on July 3, 2018, the Defendants, for the first time, received 

letters from Plaintiffs’ counsel, seeking to have the Defendants disclose information regarding the 

Parents’ immigration cases and to arrange telephone conferences between Plaintiffs’ counsel and 

the Parents to discuss this litigation filed on behalf of the Plaintiffs.  See Exhibit B at ¶ ¶ 1 and 4.6  

Based on the request of Plaintiffs’ counsel to speak to the Parents by telephone, the Defendants 

telephoned Plaintiffs’ counsel within an hour of receiving their reasonable accommodation 

requests with a suggested alternative approach.  Counsel for the Defendants inquired whether 

Plaintiffs would be willing to withdraw their habeas motion if the Defendants agreed to arrange 

                                                           
6   The Defendants note that in the complaints, the Plaintiffs allege that requests for reasonable 
accommodations had been made “no later than service of [these] pleadings,” and the Defendants had not 
complied with these requests.  3:18cv1106, Docket No. 1, at ¶  78 and 3:18cv1110, at ¶  84.  This is a 
complete misrepresentation to the Court.  The Defendants did not receive any reasonable accommodation 
requests prior to the complaints being filed or even in conjunction with service of the complaints.  
Reasonable accommodation requests were received by Plaintiffs’ counsel at 2:51 p.m. on July 3, 2018.  
See Exhibit B.  Clearly, the Defendants could not respond to reasonable accommodation requests that had 
not yet even been received.   
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the requested conferences prior to the hearing scheduled for July 11, 2018.  Plaintiffs’ counsel 

replied that, even if they were to communicate with the Parents as outlined above, they were not 

willing to forego filing a Motion for Writ of Habeas Ad Testificandum.7   

 The Defendants maintain that the Parents can confer with their children prior to the hearing 

and make their decisions known to the Court without appearing or testifying personally.  The 

Defendants are also certainly willing to make the Parents available by telephone or video 

teleconferencing with the Court for the entirety of the hearing should the Plaintiffs, Plaintiffs’ 

counsel, or the Court wish to speak with them.    

 B. Additional Factors Which Counsel Against the Issuance of a Writ 

 An additional factor to be considered by the Court in determining whether a Writ should 

issue is the expense of transportation and safekeeping.  Here, the Parents are being detained in 

different detention facilities in Texas.  Due to the tight time constraints, the Defendants would not 

be able to fly the Parents on private flights.  Instead, the Parents would have to fly on public flights, 

which would also require escorts.  As the State of Connecticut does not have any federal detention 

centers, the Parents would be detained and placed into the custody of a facility in Massachusetts, 

not Connecticut.  The custodian of the Massachusetts’ facility would have control over the Parents’ 

custody.  This Massachusetts’ custodian would then need arrange the Parents’ transport from 

                                                           
7   On July 4, 2018, the Defendants received another letter from Plaintiffs’ counsel, a copy of which is 
attached as Exhibit C.  In this letter, Plaintiffs offered an alternative to a Motion for Writ of Habeas Ad 
Testificandum.  Instead of a Writ or even telephone conferences with the Parents of their clients, 
Plaintiffs’ counsel stated they would not seek a Writ if the Defendants were to release Plaintiffs’ Parents 
on Parole so that they could travel to Bridgeport, Connecticut, for the hearing at their own expense.  The 
Plaintiffs requested that the Defendants respond by noon on July 5, 2018.   
 
Defendants formalized their responses to all of Plaintiffs’ reasonable accommodation requests by letter 
dated July 4, 2018, which was emailed at 11:28 a.m. on July 5, 2018, copies of which are attached as 
Exhibit D.  On Page 4 of Plaintiffs’ Memorandum for Writ of Habeas, Plaintiffs indicate that the 
Defendants had not responded to their accommodation requests at the time they filed the Motion at 11:59 
a.m.  This too is inaccurate.       
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Massachusetts to Connecticut.   The costs of transport from Texas to Massachusetts and then from 

Massachusetts to Connecticut would be significant.  The Defendants have advised Plaintiffs’ 

counsel that they would certainly facilitate telephone conferences prior to the hearing between the 

Plaintiffs, their Parents, and counsel so that they could discuss how they wished to proceed, i.e. 

whether they actually want reunification with their parents or would prefer to reside with a sponsor 

in the United States.   The Parents could also be available by telephone or VTC during the hearing 

should the Court have questions or if additional conferences between the Plaintiffs and their 

Parents are necessary. 

 This Court has not indicated or requested that oral testimony is necessary for the hearing 

scheduled on July 11, 2018.  The issue before the Court is whether the Defendants have violated 

the Plaintiffs’ constitutional rights by separating them from their Parents, an allegation which the 

Defendants deny, and the only remedy that would be available is an order for reunification.  The 

Defendants plan to reunite the Plaintiffs with their Parents and urge the Court to let the process, as 

ordered by the Court in California, to proceed.   

 The Federal Rules permit providing testimony from a different location.  “For good cause 

in compelling circumstances and with appropriate safeguards, the court may permit testimony in 

open court by contemporaneous transmission from a different location.”  Fed. R. Civ. P. 43.  In 

these cases, the costs and unintentionally disruptive consequences of personal appearance can be 

avoided.  It is not unusual for courts to permit remote appearance in lieu of physical presence.  See 

Barnes v. Black, 544 F.3d 807, 810 (7th Cir. 2008) (collecting examples); Beltran-Tirado v. I.N.S., 

213 F.3d 1179, 1185 (9th Cir. 2000) (permitting telephonic testimony in Immigration Court).   

 Lastly and most importantly, transferring the Parents to Connecticut for the hearing could 

interfere with the Government’s ongoing efforts to timely comply with the preliminary injunction 
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order in Ms. L., et al. v. ICE, et al., Case No. 18-cv-0428 (S.D. Cal.).  As stated above, under that 

order, the Government has thirty days to reunite all separated families with children five or over—

including Plaintiffs and their Parents — either by placing them together or by releasing them 

together.  Implementation of the requirements of that order are underway, and the Government is 

devoting significant resources to facilitating compliance for all class members.  Transferring the 

Parents at this time could substantially interfere with this massive effort to meet the California 

Court’s imposed deadlines, of which Plaintiffs’ Parents are class members.8  The Government, and 

the public, have an interest allowing these efforts to move forward without the issuance of other 

orders from other district courts that may impact these compliance efforts.  In fact, this litigation 

has already begun to interrupt the reunification process.  Plaintiff J.S.R.’s father’s alien file was 

with agents who were working on making arrangements to reunify Plaintiff with his father.  

Unfortunately, the alien file had to briefly be pulled from that process so that the file could be 

reviewed so that the Defendants could access the factual history and adequately respond to the 

motions and complaints being filed in Court.   

III. Conclusion 

 Based on the above, the Defendants request that the Court deny Plaintiffs’ request for the 

issuance of a Writ of Habeas ad Testificandum.   

 

 

 

 

 

                                                           
8   The Court in California granted class certification so that individuals, like Plaintiffs or their Parents, 
could benefit from the relief afforded instead of having to bring separate litigation.   
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Respectfully submitted, 

       John H. Durham  
       United States Attorney 
 
 
             /s/                                                          
       Michelle L. McConaghy, ct27157  
                     Assistant United States Attorney 
       157 Church Street 

New Haven, CT 06510 
Telephone: (203) 821-3700 
Fax: (203) 773-5373 
Email: Michelle.McConaghy@usdoj.gov 
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CERTIFICATION OF SERVICE 
 

I hereby certify that on July 6, 2018, a copy of the foregoing Objection was filed 
electronically and served by mail on anyone unable to accept electronic filing.  Notice of this 
filing will be sent by e-mail to all parties by operation of the Court's electronic filing system or 
by mail to anyone unable to accept electronic filing as indicated on the Notice of Electronic 
Filing.  Parties may access this filing through the Court's CM/ECF System. 

 
 

 
       /s/       

Michelle L. McConaghy 
Assistant U.S. Attorney 
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